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Broad Oak Reservoir  

PART A - Introduction 

1 This written representation (Written Representation) is submitted on behalf of South East 

Water (SEW) in response to the application by National Grid Electricity Transmission Plc 

(Applicant) for the Richborough Connection Project Development Consent Order (Proposed 

DCO).  SEW submitted its section 56 representation (Representation No 14) on 10 March 

2016.  The Proposed DCO seeks development consent for the construction and operation of 

the infrastructure as specifically detailed in Schedule 1 to the Proposed DCO (Proposed 

Development). 

2 SEW is a regulated water company that supplies drinking water to 2.1 million customers in 

parts of Kent, Sussex, Berkshire, Surrey and Hampshire. 

3 SEW owns a site at Broad Oak in Kent (Reservoir Land) at which it intends to construct a 

reservoir to safeguard water supplies in Kent (Reservoir).  The Reservoir Land was acquired 

by SEW for the purpose of its statutory undertaking. 

4 The Reservoir is a strategic scheme of considerable public importance, identified within a 

statutory plan which has been approved by the Secretary of State (the Water Resources 

Management Plan) and on which the public have been consulted. 

5 The Reservoir Land is the only site in Kent that is suitable for the construction of a surface 

water reservoir (for further details see Part B The Reservoir).  North Kent relies heavily on 

groundwater for its water needs and the construction of a new reservoir will be essential to 

safeguard future water supply in the wider public interest.  It will also be a key water resource 

for neighbouring water companies such Affinity Water Limited (see email at Appendix 1). 

6 The Proposed Development would result in new overhead power lines and three new pylons 

(PC8-10) on the Reservoir Land, as well as, rights over multiple parts of the Reservoir Land 

including permanent Class 1 rights (which can also be used to place restrictions on the land) 

(the Interactions). 

7 The Interactions and impacts these cause on the Reservoir (detailed in Part D Impacts of the 

Proposed Development on the Reservoir) result in the Reservoir being undeliverable. 

8 The Applicant has been aware of SEW's proposals for the Reservoir since late 2012 but has 

failed adequately to take the Reservoir into account when designing the Proposed 

Development.  It has selected its preferred approach without having any proper 

understanding of the effect on SEW's ability to deliver the Reservoir and the very significant 

adverse consequences for the public interest that would arise as a result.  Further, and as a 

result, it has not sufficiently considered alternative options for the Proposed Development in 

the vicinity of the Reservoir Land which would avoid impacts on the Reservoir (the 

Alternative(s)). 
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9 The Applicant refers in its Environmental Statement (the ES) and connected application 

documents to an "ongoing dialogue between National Grid and SEW to ensure that the 

development [the Reservoir] is able to proceed"
1
.  While there is an ongoing dialogue, and, 

belatedly, an attempt by the Applicant to understand the effect of the Proposed Development 

on the Reservoir, there are three important points to understand at the outset. 

Firstly, the Applicant's first serious efforts to understand these effects have come at too late a 

stage to adequately inform the selection and design of the Proposed Development.  SEW 

requested from the outset a 'hands off' corridor which would allow the Reservoir and the 

Proposed Development to both come forward.  The Applicant was unwilling to accept this 

approach insisting (without any detailed analysis) that they could deliver the Proposed 

Development within the Reservoir footprint area, something which SEW has never supported. 

Secondly, the process of working with the Applicant to better understand the effect of the 

Proposed Development on the Reservoir has only served to demonstrate that SEW's 

concerns are well-founded. 

Thirdly, the Applicant's ES as submitted reaches conclusions as to the relationship between 

the two schemes which are not consistent with the conclusions reached by Jacobs who have 

been jointly commissioned to assess that relationship. 

It is therefore SEW's position that if the Proposed Development continues without any 

amendment to the route and/or the use of undergrounding in accordance with the 

Alternatives, the effect of the Proposed Development will be that the Reservoir cannot 

proceed.  The Applicant has not demonstrated how the Proposed Development can be 

delivered within the scope of the Proposed DCO without giving rise to significant prejudice to 

SEW's ability to deliver the Reservoir.  Nor are there any protective provisions or other 

provisions included within the Proposed DCO which seek to address the issue. 

10 The above has three main consequences.  Firstly, in applying section 104 of the Planning Act 

2008, the Proposed DCO should be refused on the basis, either that such a decision would 

reflect the policy of the National Policy Statements (NPS) (EN-1 and EN-5) and/or, that the 

adverse consequences of the Proposed Development outweigh its benefits.  Secondly, in 

applying section 127 of the Planning Act 2008, the new rights which the Applicant seeks to 

create over the Reservoir Land by compulsion cannot be created without serious detriment to 

SEW's undertaking and no other land is available to SEW which means that the detriment can 

be made good by them.  Finally, the Examining Authority (ExA) should request "further 

information" as defined by regulation 2(1) of the Infrastructure Planning (Environmental 

Impact Assessment) Regulations 2009/2263 (EIA Regulations) so that the ES contains the 

data required to identify and assess the main effects which the Proposed Development is 

likely to have on the environment including the loss of the Reservoir. 

                                                      
1
  See 15.14.2 of ES page 1021 
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11 It is also SEW's position that when considering the conditions that must be satisfied to justify 

compulsory acquisition, including the acquisition of rights, it cannot be said that there is a 

compelling case in the public interest for rights to be acquired compulsorily.  SEW is happy to 

provide rights over its Reservoir Land voluntarily if the (relatively minor) amendments to the 

Proposed Development set out in the Alternatives (see Part G The Alternatives) are accepted 

by the Applicant and the Proposed DCO amended as appropriate. 

12 In these circumstances, the Proposed DCO should not be made unless and until the 

Applicant has either demonstrated that the Proposed Development as applied for would not 

prejudice the delivery of the Reservoir (and put forward appropriate provision in the Proposed 

DCO to secure that outcome), or one of the Alternatives is accepted by the Applicant and the 

Proposed DCO amended as appropriate. 

PART B - The Reservoir  

13 The Water Framework Directive 2000 (WFD) requires inland and coastal waters to achieve 

good chemical and ecological status by 2015, subject to certain limited exceptions, and 

requires that there is no deterioration in the status of existing water courses.  Measures to 

achieve that objective include the promotion of the sustainable use of water and preparation 

of a management plan (which includes a programme of measures to improve water bodies) 

for each river basin.  SEW as a statutory undertaker is responsible for developing and 

maintaining an efficient and economical system of water supply within its area and must 

prepare a Water Resources Management Plan (WRMP) every five years, taking into account 

the provisions of the relevant river basin plans
2
. 

14 The WRMPs set out how SEW will maintain the long-term balance between demand for water 

and available supplies over a 25 year period.  SEW's current and approved Water Resources 

Management Plan (WRMP14) identifies the need for new water resources within Canterbury 

District to meet demand within the plan period to 2040 arising from housing growth, climate 

change impacts and environmental requirements.  The WRMP14 confirms that, in the future, 

the demand for water will be greater than the existing amount of water available, resulting in a 

shortfall.  This will necessitate additional measures to manage the demand for water and the 

development of new water resources during the lifetime of the WRMP14.
3
 

15 To address this deficit SEW is planning to deliver a range of measures, including a mix of 

demand management initiatives (leakage and water efficiency) and new resources.  Within 

Canterbury District, this includes a new reservoir at Broad Oak to be operational by 2033 at 

the latest, however it is now possible that the Reservoir will be operational by 2029.
4
 There 

will also be a strategic review of water supply options in East Kent with Southern Water and 

Affinity Water before 2018. 

                                                      
2
  See s.37 Water Industry Act 1991 

3
  See Appendix 2 extracts of WRMP14 particularly page 21 paragraph 1.27 – 1.34 and page 24 paragraphs 1.45 and 

1.46 of the Overview  
4
  The earlier operation date is being considered as part of SEW's WRMP 2019.   
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16 The Reservoir is a long standing option for which SEW own the necessary land
5
 and which 

has been assessed as the paramount solution to provide much needed additional water 

resource and resilience of water supply as all of the water in the Canterbury District is ground 

water derived.  This makes water supply in the area vulnerable and a better mix of resources 

(including surface water) is a requirement in this area.  Ground water resources cannot be 

relied on due to the high uncertainty as to how much water such sources can actually 

produce.  Following the experiences of the 2010 to 2012 drought, and the need to restrict 

water use in the South East, a key objective of the WRMP had to be to improve the variety of 

water supply sources.  The South East is also classified as an area of serious water stress 

where demand for water is a high proportion of the water available which can cause serious 

stress on the water environment.
6
 The Reservoir is key to relieving this stress and meeting 

the requirement of less reliance on ground water. 

17 The Reservoir avoids direct impacts on the West Blean and Thornden Woods SSSI (SSSI) 

and irreplaceable ancient woodland within the Canterbury District while creating new open 

water habitat and opportunities for compatible recreation.  In addition, the Reservoir provides 

the opportunity for social and economic benefits for the area by supporting future 

development and creating a new amenity location.  The Reservoir would also deliver 

landscape scale enhancements in the area around the Reservoir on the Reservoir Land.  This 

would be achieved through habitat creation improving connectivity for the SSSI woodland and 

surrounding parcels of ancient woodland. 

18 WRMPs are required and regulated by statute.  In preparing its WRMP, SEW is required to 

follow the statutory process set down in sections 37A to 37D of the Water Industry Act 1991 

(as amended by the Water Act 2003) and the Water Resources Management Plan Direction 

2012.  The contents of the WRMP, and the process for its preparation, are prescribed by 

statute. 

19 Specific planning guidelines have also been set out by the Environment Agency (EA) for 

preparing WRMP; the Water Resource Planning Guideline (WRPG). 

20 The WRMP forms an important part of the framework for consenting future development 

projects which could have significant effects on the environment and, therefore, the 

Environmental Assessment of Plans and Programmes Regulations 2004 (SEA Regulations) 

apply to WRMPs.  SEW were therefore required to carry out a Strategic Environmental 

Assessment (SEA) when preparing its WRMP.  In order to be able to meet this requirement, 

WRMPs must go through an environmental sense check.  In completing this process for its 

WRMPs (including the WRMP14) SEW looked at the best overall environmental plan to 

develop water resources in its operational area and other local development plans to examine 

the cumulative effects of its proposals and SEW consulted widely on its proposal to ensure 

that it can provide the best overall economic plan (which includes mitigating environmental 

                                                      
5
  See Appendix 2 extracts of WRMP14 particularly page 106 paragraphs 9.25 of Section 9 Our Preferred Plan 

6
  See Appendix 2 extracts of WRMP14 particularly page 11 paragraphs 30 -32 of the Executive Summary and page 24 

paragraphs 1.41 – 1.44 of the Summary  
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impacts).  SEW also take into account environmental requirements, expected growth in the 

population over the next 25 years and water demand, rainfall trends and climate change, 

volume of water that can be provided by any scheme, costs of new schemes, planning 

constraints, and sequence and timing for implementing a scheme.  These factors are 

balanced against each other and conclusions are made on the best way for SEW to meet its 

statutory duty to provide an efficient and economical system of water supply.  The approved 

proposals then form the WRMP. 

21 SEW took a conscious decision to adopt the regional Water Resources in the South East 

(WRSE) model to develop its preferred WRMP.  This model is supported by the Regulators; 

has been independently peer reviewed; and includes cost information that has been through 

an independent cost consistency exercise.  This has enabled SEW to demonstrate a high 

degree of robustness around costs to ensure it can act in customers’ best interests.  The 

WRSE model takes account not only of the capital costs noted specifically in the 

representation but also both fixed and variable operating costs.  Variable operating costs in 

particular are significantly higher for both water re-use and desalination than they are for 

reservoir options
7
. 

22 Before publishing the WRMP SEW must also consult the EA, the Water Services Regulation 

Authority (OFWAT), the Secretary of State; and any water supply licensee which supplies 

water to premises in SEW's supply system. 

23 The WRMP is then subjected to public consultation and only when the Secretary of State has 

considered all responses and is satisfied that the WRMP has adequately explored the options 

available, taking into account all relevant factors, and reflects the best strategy, is it approved.  

The approved WRMP14
8
 (published in June 2014) confirms the Reservoir as the most 

appropriate solution for increasing and securing water supply for North Kent.  SEW's previous 

WRMP, published in January 2010, also provided significant support for the Reservoir. 

24 The WRMP14 indentifies a Reservoir of a size of 32.5mAOD.  However, this size was not 

fixed by the WRMP process, and it is clear in WRMP14 that the exact design and size of the 

Reservoir will need to be agreed at the time the Reservoir comes forward.  The Statement of 

Response to consultation on WRMP14 confirms that changes in design and size would need 

to be considered (see pages 178, 180 and 181 in Appendix 3).  This size was originally 

proposed as, after analysing the site during the WRMP process, it was concluded that it is a 

certainty that a reservoir of that size would not impact on the SSSI.  However, now that further 

and more detailed analysis of the Reservoir has been carried out, due to the need to be 

certain of the impacts the Proposed Development will have on the Reservoir, it is clear to 

SEW that a 36mAOD Reservoir is preferable. 

25 A 36mAOD reservoir is the largest size that could be delivered without impacting directly on 

the SSSI.  In principle, the larger the Reservoir, the better this is for water supply, viability and 

                                                      
7
 See Appendix 3 Statement of Response to WRMP Consultation Appendix 2 Table 8G  

8
 See Appendix 2 extracts of WRMP14  
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water quality control.  An increase in size has now also been approved in principle by the EA 

and Natural England (NE).  NE's previous concerns have now been addressed.  See 

paragraphs 99 and 100 of Part D (Impacts of the Proposed Development on the Reservoir). 

26 While it is therefore likely that consent for a Reservoir at the larger size of 36mAOD would be 

sought by SEW, on the basis of being able to achieve a scheme which meets the statutory 

stakeholders requirements and offers the least cost per mega-litre of water into supply, there 

are further feasibility studies on water quality and yield assessments which will inform its final 

decision, together with development of the detail of the scheme components. 

27 It is therefore essential that the interactions between the Reservoir and the Proposed 

Development are considered for the reasonable range of possible Reservoir sizes.  The 

Applicant has requested that SEW commit at this stage to a Reservoir of either 32.5mAOD or 

36mAOD in order to make it easier to try and mitigate the impacts of the Proposed 

Development on the Reservoir.  However, as detailed in paragraph 93, the Interactions 

between the Reservoir and the Proposed Development still exist regardless of where the 

Reservoir falls within the range of 32.5mAOD and 36mAOD.  Committing to a particular size 

at this time (even if possible for SEW, which it is not) would not result in all of the impacts 

being capable of satisfactory mitigation and SEW remain concerned that the Reservoir would 

be prevented from coming forward.  SEW is not able or willing to fetter the views of its own 

stakeholders and pre-judge its planning processes, nor fetter its obligations as a statutory 

undertaker, by committing to an exact Reservoir size now.  Even if it were possible to commit 

to an exact size now, this may not result in the most viable or appropriate water resource in 

terms of water supply and quality control.  Therefore, SEW must retain the ability to provide a 

Reservoir anywhere within the range of 32.5mAOD and 36mAOD. 

28 Alternatives to the Reservoir were of course considered as part of the WRMP process
9
.  

However, it has been established that the Reservoir is the best scheme using the 

methodology described above.  Desalination and effluent re-use were previously considered 

as options and would be alternatives were the Reservoir unable to proceed.  Desalination and 

effluent re-use are more expensive than other possible options indentified and also feature 

low on customers' preferences.  They are expensive because of the high level of energy use 

and associated carbon costs
10

.  These factors make them unattractive and clearly less 

sustainable alternatives which SEW wish to avoid if at all possible. 

29 For the preparation of the WRMP14 plan, Jacobs undertook a feasibility study to identify 

potential storage reservoir (surface water category) options to provide additional water 

resource capacity across SEW’s operational area.  This involved topographic analysis 

combined with an assessment of geology to identify sites with the right characteristics to 

enable a reservoir to be constructed.  Evaluation of the river catchments to identify potential 

water sources and treatment to distribution connection was also undertaken.  Jacobs then 

carried out a high level screening process to screen out all those sites which were unfeasible 

                                                      
9
 See Appendix 2 extracts of WRMP14 particularly Part 7 Optioneering and Appendix 7 of the WRMP14 
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based on the following five criteria; insufficient water sources, the impact on settlements, the 

lack of strategic infrastructure, location within an international environmental designated area 

and unsuitable geology.  This generated a list of unconstrained, potentially technically feasible 

options.  At the date of preparation of the WRMP14 there were 247 options available (the 

unconstrained list). 

Jacobs then reduced the unconstrained list by considering environmental, social and 

technical aspects of each option, through a coarse screening filtering and a fine screening 

multi criteria analysis (MCA) process.  The coarse screening process considered minimum 

depth requirements to satisfy water quality criteria, minimum capacity, heritage issues, special 

areas of conservation to which the Habitats Regulations apply, whether landscape 

designations apply, flood zones, recreation, access, the number of residential properties 

impacted and other factors.  This process screened out 151 options, leaving 96 on a 

constrained list.  A fine screening process was then carried out for the remaining options 

which included hydrological analysis and analysis of embankment size and slopes and 

assessment of location, pipeline requirements and the ability of the option to connect into the 

existing supply system.  This analysis was used to identify an overall capital cost and 

operating cost for each option.  This consisted of calculating a cost per Ml/day for each option 

so that they could be ranked and compared. 

30 The resulting list included 9 feasible options, spread across a number of different resource 

zones, with a single option in Water Resource Zone 8 (WRZ8), being the Broad Oak 

Reservoir.  The assessments carried out by Jacobs concluded that the topography and 

geology of the Broad Oak Reservoir site are ideal for the construction of a reservoir.  The 

location is within the Sarre Penn River valley which can be dammed with clay material 

obtained from within the site boundaries.  The river diversion, proposed to meet WFD 

requirements, can be excavated to the south of the reservoir within the local clay.  This 

demonstrates just how important and unique the Reservoir site is and why the Reservoir is 

the preferred option for water supply in WRZ8 in the WRMP14. 

31 Without the Reservoir providing additional capacity from stored surface water to WRZ8 in the 

future, the area will continue to be almost wholly reliant on groundwater and at risk of not 

achieving the long term resilience described in the WRPG.  The studies carried out during the 

WRMP14 process have already confirmed that there are no alternative Reservoir sites in 

WRZ8 and that the Reservoir is the best scheme for securing water supply.  The alternative 

schemes which may, in combination with other options, provide the additional capacity, would 

be effluent re-use and desalination schemes
11

 which would result in a net gain in carbon and 

put at risk SEW’s ability to comply with its carbon targets which are set in discussion with 

OFWAT. 

32 The programme for delivery of the Reservoir envisages that it will be providing water supply 

by the end of 2033.  This timescale was set out in WRMP14 and provides sufficient time to 

                                                                                                                                                                     
10

 See Appendix 3 Statement of Response to WRMP Consultation Appendix 2 Table 8H 
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complete feasibility studies, concept design, outline design and detailed design, carry out an 

Environmental Impact Assessment, obtain planning permission, award design and build 

contracts, construct the scheme and to bring it into service.  However, the work conducted by 

Jacobs to investigate the Interactions between the Reservoir and the Proposed Development 

has necessitated design of the Reservoir being progressed more quickly than anticipated.  

Concept designs have been further developed, one for a reservoir with a top water level of 

32.5m AOD and one for a reservoir with a top water level of 36m AOD.  These are the 

minimum and maximum sizes contemplated by SEW.  This has resulted in confidence that a 

larger Reservoir will be most appropriate to meet the requirements of the statutory regulators, 

and could be in operation by 2029. 

33 As explained above, WRMPs are the means by which the country's water infrastructure 

requirements are assessed and planned for.  They are central to the sustainable planning and 

delivery of water infrastructure and, therefore, to the planning and delivery of other 

development which depends on the availability of water supplies; including housing.  The 

importance of WRMPs is reflected in the extensive process of environmental and other 

assessment, consultation and approval by central Government that is required before a 

WRMP can be put in place.  Proposals contained in WRMPs must therefore be taken into 

account when any large scale development is being proposed, and any conflict with the 

proposals contained in a WRMP addressed at the earliest opportunity.  The Applicant has 

failed to appreciate the importance of the WRMP and the need to safeguard the ability for 

both the Reservoir and the Proposed Development to come forward. 

34 The importance of the Reservoir was confirmed by the former Regional Spatial Strategy 

which was the regional planning policy applied to the South East of England between 6 May 

2009 and 25 March 2013 (RSS), as well as, the existing Canterbury City Council Local Plan 

(Local Plan) and Canterbury City Council's Emerging Plan (Emerging Plan) relevant 

extracts of which are attached at Appendix 4.  The RSS confirmed that the Reservoir is a 

strategic new water resource option that may be required to be operational over the Plan 

period
12

.  It is also confirmed in Policy NRM3: Strategic Water Resources Developments that 

"there is a demonstrable need for new water resource schemes and increased demand 

management over the period of the Plan to cater for water supply needs of current and future 

development and the protection of the environment." The RSS confirms that Canterbury was 

required to deliver 10,200 housing units in a twenty year period (510 per annum) and it was 

intended that the Reservoir would be important in supporting this and future development by 

helping to cater for increasing water supply needs.  In the Emerging Plan this figure is even 

higher.  It is intended that 15,600 new housing units will be delivered in Canterbury over a 

twenty year period (780 per annum) and the Reservoir will be critical in providing water 

resources to the additional housing. 

                                                                                                                                                                     
11

  See Appendix 2 Table 9.12 WRMP14 Section 9 page 114  
12

  See Appendix 4 - page 88 of RSS  
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35 Since regional strategies were abolished, it would not be expected for the Reservoir, being a 

development where the issues of need, optioneering and impacts are strategic and cross a 

number of local authority boundaries, and are addressed through a separate statutory 

plan-making process, to be specifically allocated in a local plan.  Instead the local plan would 

be expected to take into account the relevant WRMP and the strategic policy would note the 

need to safeguard water resources. 

36 The Local Plan confirms at paragraph 7.133 that Water supply, wastewater disposal and 

surface water disposal are essential services required by domestic, commercial and industrial 

users." This summarises the reasons why it is so important that the Proposed Development 

does not prevent the Reservoir coming forward so that it can secure the supply of water in an 

area with demonstrable supply needs. 

37 The Local Plan also confirms that a reservoir is an option for securing adequate water supply 

within the District, and that the Reservoir is a major development option
13

. 

38 The Emerging Plan goes even further in providing policy support for the Reservoir and 

recognition of how important securing adequate water supply is for the region.  It confirms that 

"Kent, including the Canterbury District, is currently water stressed in terms of overall water 

resources and the public water supply, much of which is sourced from groundwater
14

" and 

that "in preparing this Local Plan the Council will have regard to Water Resource 

Management Plans and outcomes of the WRSE process (a mechanism for integrated 

planning known as Water Resources in the South East) 
15

". 

39 The Emerging Plan confirms that "New development in the Canterbury District must 

recognise the issue of water stress
16

" and "The South East Water Resources Management 

Plan is a key document which seeks to ensure that enough water is available in the right 

place at the right time to support sustainable growth and development in the South East, 

including the Canterbury District.  The Council supports the overall strategy set out in the 

document to reduce the demand for water and make the best use of existing water resources.  

The management plan predicts that significant new water supply infrastructure will be 

required and one such major water supply option is a new reservoir at Broad Oak.  This 

proposal may have significant implications for the environment and potentially for nearby 

communities, of both a positive and negative nature…South East Water will have to satisfy 

the Council that impacts of a reservoir (including environmental and community impacts) are 

justified, acceptable and adequately mitigated.  It is anticipated that an application will be 

made during the period of this Local Plan
17

." The Emerging Plan also contains a specific 

policy dealing with water resources.  Details are provided in Part E below Key Legislation and 

Planning Policy. 

                                                      
13

  See Appendix 4 - paragraphs 7.138 and 7.139 of the Local Plan 
14

  See Appendix 4 - paragraph 7.61 of the Emerging Plan 
15

  See Appendix 4 - paragraph 7.66 of the Emerging Plan 
16

  See Appendix 4 - paragraph 7.63 of the Emerging Plan  
17

  See Appendix 4 - paragraph 7.67 of the Emerging Plan  
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40 It is therefore apparent that the Emerging Plan recognises the crucial role of the WRMP in 

planning for the sustainable development of its district, and for the identification of any new 

water infrastructure that may be required.  The Emerging Plan anticipates that an application 

for planning permission for the Reservoir will be made during the plan period, and identifies 

the approach that the local planning authority will take in assessing such an application.  It is 

clear that the local planning authority does not expect any proposal for a new reservoir to be 

promoted through the Development Plan process before an application is submitted.  SEW 

have made representations during the consultation period for the Emerging Plan (see 

Appendix 5) and it should be noted by the ExA that SEW have not felt it necessary to require 

a specific allocation for the Reservoir as WRMP14, and the acknowledgement and guidance 

provided for it in the Emerging Plan, are sufficient to enable SEW to bring forward an 

application during the Emerging Plan period. 

41 The Bekesbourne with Patrixbourne Parish Council in its comments on the Emerging Plan 

said it will "support the construction of a new reservoir at Broad Oak.  This would go some 

way to providing water to the City ". 

42 The need for, and importance of the Reservoir for the sustainable supply of water for this part 

of South East England have been clearly established through the statutory WRMP process 

and is an issue that the Applicant has neither appreciated nor sufficiently addressed within its 

Proposed DCO and in selecting the route for the Proposed Development. 

PART C - Route Selection and Key Decisions  

43 The Applicant, having failed to appreciate the importance of the Reservoir, selected its 

preferred approach without having any proper understanding of the effect on SEW's ability to 

deliver the Reservoir, and the very significant adverse consequences for the public interest 

that would arise as a result. 

44 It is SEW's view that the Applicant failed to properly consult having regard to the potential 

impacts which the Proposed Development will have on the Reservoir, and failed to properly 

consider alternative options which would have avoided such detrimental impacts. 

Consultation Requirements 

45 Section 42 of the Planning Act 2008 (Planning Act) provides that the Applicant must consult 

with prescribed persons about a proposed application.  The Infrastructure Planning 

(Applications: Prescribed Forms and Procedure) Regulations 2009 (Applications 

Regulations) provide that those persons required to be consulted under s.42 include relevant 

statutory undertakers where a development consent order application is likely to affect their 

functions as statutory undertakers.  SEW is a statutory undertaker and the ownership of the 

Reservoir Land and its proposals for the Reservoir fall clearly within the scope of its functions 

as a statutory undertaker. 



 

10-6546593-2/334927-2 
12 

46 Paragraph 29 of the DCLG Guidance, Planning Act 2008: Guidance on the pre-application 

process (DCLG Guidance) advises that "Early engagement with these bodies [statutory 

undertakers] can help avoid unnecessary delays and the costs of having to make changes at 

later stages of the process". 

47 SEW is also affected by the Proposed Development as a landowner as it owns land in respect 

of which the Applicant is seeking new rights.  Paragraph 49 of the DCLG Guidance advises 

applicants to "consult people who own, occupy or have an interest in the land in question". 

48 Section 42 of the Planning Act further provides that the Applicant is under a duty to consult 

with local planning authorities and s.47 of the Planning Act provides that the Applicant is 

under a duty to consult with the local community.  Paragraph 25 of the DCLG Guidance states 

that such "Consultation should be thorough, effective and proportionate" and Paragraph 68 

advises that the "consultees will need sufficient information on a project to be able to 

recognise and understand the impacts". 

49 Applicants are required under s.37 of the Planning Act to produce a consultation report 

alongside their application, which details how they have complied with the consultation 

requirements set out in the Planning Act. 

Consultation with SEW  

50 In the following paragraphs we summarise the consultation process that the Applicant has 

undertaken in relation to the Reservoir and set out SEW's views on the adequacy of that 

process. 

The Route Corridor Study, dated June 2013 

51 The Route Corridor Study (RCS), published by the Applicant in June 2013, described the 

work the Applicant undertook to identify and appraise the potential route corridor options.  It 

concludes that the Northern Corridor, including three possible sub-options A, B and C, is to be 

the preferred corridor. 

52 It is made clear in the RCS that the Northern Corridor, sub-option B crosses over the 

Reservoir Land. 

"1.21 Sub-Option B also runs through the south eastern section of the site identified by South 

East Water as a potential location for a new reservoir at Broad Oak.  A future reservoir could 

support water-based recreation such as sailing, water skiing and canoeing, as well as fishing 

and walking, all of which could generate economic benefits." 

53 The proximity of the route of the Proposed Development to the Reservoir stems from the fact 

that the Applicant, in carrying out the work to inform its RCS, failed to have adequate regard 

to the Reservoir and the impact the Proposed Development would have on it. 

54 Appendix 2 of the RCS refers to the Reservoir: 
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1.22 South East Water’s Draft Water Resources Management Plan 2014 (Draft for 

consultation April 2013) outlines how the company intends to manage and develop water 

resources over a 25 year period.  The preferred plan includes building a new reservoir at 

Broad Oak by 2030 to 2035, of a reduced size than previously proposed (2,815 Ml capacity 

compared to 5,126 Ml). 

1.23 The reservoir is not currently part of the local planning process however and remains a 

long standing aspiration for South East Water.  The Canterbury Local Plan states that 

potential future major development proposals such as a reservoir at Broad Oak may have 

significant implications for the environment and potentially for nearby communities.  The Local 

Plan also states that it is expected that in advance of submitting a planning application for 

such developments, the scope and timescale of environmental assessment and/or 

assessment of impact on communities should be agreed with the City Council and other 

relevant bodies. 

1.24 Based on the above, any potential future application for the development of a reservoir 

at Broad Oak is not considered to be a material consideration at this stage.  Furthermore, 

careful routeing and oversailing the site could avoid any impacts on any future economic 

activity generated on the site." (Emphasis added). 

55 The Applicant was clearly wrong to conclude that the Reservoir was not a material 

consideration and merely an "aspiration" of SEW's at this key early stage in their route 

selection process.  The Applicant overlooked or failed to appreciate the significance of the 

support for the Reservoir provided by SEW's 2010 WRMP (WRMP10) which pre-dates the 

Proposed Development, and the RSS (published on 6 May 2009) which refers specifically to 

the Reservoir.  The RSS and WRMP10 should have been a highly relevant consideration in 

the Applicant's early route considerations for the Proposed Development.  The Applicant, in 

concluding that the Reservoir was not a material consideration, failed to appreciate that policy 

support for a major infrastructure project such as a reservoir would not necessarily be 

expected to be found in a local plan in the same way as it would for, for example, a housing 

development.  A water company would not take a reservoir project through a local plan 

process before seeking the necessary consents for it as policy support is provided through 

the relevant WRMP (for further details on the process for developing the Reservoir and 

relevant policy see Part B The Reservoir). 

56 In any event, the Applicant failed to consider that there was in fact recognition for the 

Reservoir provided in the Local Plan and that Canterbury City Council's representations in 

respect of both the WRMP10 and 14, noted SEW's proposals in respect of Broad Oak. 

57 The statement in the RCS that it was possible to "avoid any impacts" on the reservoir appears 

to have been made with very little, if any, evidential foundation. 

58 Paragraph 3.2 of the RCS states:  
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"In advance of the route corridor study (RCS), National Grid commenced engagement with 

officers from the potentially affected local planning authorities and other core stakeholder 

agencies to make them aware of the connection project and to discuss technical matters." 

59 That list of stakeholders consulted did not include SEW.  Despite SEW's attempts to meet 

with the Applicant from 26 July 2013 (as detailed in the letter dated 29 September 2014 and 

attached at Appendix 6), the first meeting did not take place until 18 December 2013.  Fixing 

this initial route and completing the RCS, Strategic Options Report and Preferred Option and 

Route Corridor Report without ever having met SEW to discuss the Proposed Development or 

consulting SEW, despite having notice of the Reservoir, was a significant omission.  In those 

circumstances it is hard to see how the Applicant can have complied with s.42 and the 

inadequacy of its consultation resulted in the Applicant's inaccurate assumptions in respect of 

the policy and WRMP support for the Reservoir and the ability of the Reservoir and Proposed 

Development (with its current route) to co-exist. 

60 By failing to adequately consult on the potential impact that the Proposed Development might 

have on the Reservoir, the Applicant also failed to fulfil its duty of consultation with the local 

planning authorities and other parties with an interest in the land which would be affected by 

any prejudice to the Reservoir.  In the absence of sufficient information to allow these parties 

to understand the potential impacts, they were not afforded a chance to express an informed 

view on the issue. 

61 The RCS, at Appendix 1, concludes that the advantages and disadvantages of sub-options A 

and B are finely balanced.  However, the document contains no appraisal of the impacts of 

either sub-option on the Reservoir. 

Strategic Options Report, June 2013 

62 The Strategic Options Report (SOR) published in June 2013 provides an overview of the high 

level options that the Applicant considered for the Proposed Development.  The SOR states 

that the Applicant considers relevant technical, environmental, socio-economic and cost 

factors to appraise options.  However, SEW and the Reservoir are not considered in either 

the overview of the strategic options that the Applicant identified or the detailed appraisal of 

the potential strategic options. 

Preferred Option and Route Corridor Report, November 2013 

63 The purpose of the Preferred Option and Route Corridor Report (PORCR) was to summarise 

the development of the Proposed Development to date and consider whether the findings 

identified in the SOR and RCS should be modified in the light of more recent information and 

the outcomes of the Applicant's Summer 2013 Consultation exercise. 

64 The PORCR concludes that the Applicant's preferred route is sub-option B within the northern 

corridor, further narrowing the route for the Proposed Development.  The assessment that 

informs this decision refers to the Reservoir by reiterating the RCS as follows: 
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"National Grid has been advised of a long-standing proposal for a new reservoir to the north 

of Broad Oak, within the general area of Sub-option B.  This would be a new supply reservoir 

for drinking water with a surface area of approximately 250 hectares.  However, the proposal 

has no planning status at present.  National Grid, at this stage, considers it technically 

feasible to deliver a new connection within Sub-option B without affecting the delivery of the 

reservoir and is currently in liaison with South East Water in this regard." (Emphasis added). 

65 At the date on which it drew the conclusion set out above, namely that it is "technically 

feasible to deliver a new connection with sub-option B without affecting the delivery of the 

reservoir" the Applicant had only engaged in minimal liaison with SEW and had not even met 

with SEW despite SEW making it clear in correspondence that it had serious concerns about 

the impact of sub-option B on SEW's ability to deliver the Reservoir.  On 26 July 2013, SEW 

wrote to the Applicant requesting a meeting to discuss the interactions between the projects.  

However, no response was received. 

66 Despite SEW having expressed its clear concerns about the impact of the Applicant's 

proposed route on its ability to deliver the Reservoir, the PORCR reaches a conclusion on the 

Applicant's preferred sub-option with no assessment of the impact of the sub-option on the 

Reservoir in terms of landscape character, visual impact, or environmental and ecological 

issues. 

67 The Reservoir was, at this stage in the development of the Proposed Development, an 

important scheme being promoted by a statutory undertaker to which the Applicant should 

have had proper regard.  By not having proper regard to the Reservoir, the Applicant could 

not have communicated adequate information about the likely impacts of the Proposed 

Development on the Reservoir to consultees who would also be affected by any prejudice to 

the Reservoir so as to allow them to make informed representations in their consultation 

responses. 

Connection Options Report, May 2014  

68 SEW wrote to the Applicant again in November 2013
18

 expressing concern regarding the 

encroachment of the Proposed Development on the Reservoir Land and to arrange a meeting 

with the Applicant, which was held on 18 December 2013.  At this meeting SEW produced a 

map showing the footprint of the proposed Reservoir and the boundary of land owned by 

SEW (Broad Oak Feasibility Layout) see Appendix 7.  SEW explained to the Applicant the 

need for a ‘hands off’ corridor to allow the Reservoir, and associated environmental 

enhancement and mitigation, to be provided, and which should inform the Applicant's 

optioneering process which should, in turn, ensure that both schemes could (without 

question) be delivered. 

69 The Applicant did not accept this 'hands off' area was necessary.  The Applicant's position 

was that they could deliver the Proposed Development within the suggested 'hands off' area 

                                                      
18

 See Appendix 34 
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without preventing the Reservoir from coming forward.  SEW did not (and still do not) share 

this unduly optimistic view.  It was acknowledged at the meeting that work would need to be 

undertaken to define the key design parameters of the Reservoir and the extent of the 

necessary environmental mitigation measures in order to enable the impacts of the Proposed 

Development on the Reservoir to be fully assessed. 

70 Accordingly, the parties agreed that they would jointly instruct an independent adviser, 

Jacobs, to provide reports identifying the key parameters for construction of the Reservoir and 

the key areas which would need safeguarding to allow the Reservoir to be delivered.  SEW 

subsequently instructed Jacobs to produce further reports.  The table below lists the reports 

produced and the appendix where each can be found. 

Timeline Purpose and Name of Report Commissioned By Appendix 

Reference 

May 2014 Stage 1 Concepts Study. 

The Applicant requested this report to provide 

the necessary information that the Applicant 

required when considering the positioning of 

towers and the alignment of the overhead lines. 

The report was a high level design and layout of 

the Reservoir – at the point of interaction 

between the two schemes only. 

Commissioned by 

SEW on behalf of 

the Applicant and 

funded by the 

Applicant 

8 

August 

2014 

Stage 2 Concepts Study  

Ecology vision added to the Stage 1 Concepts 

Study.  Concept plan for overall reservoir area 

and landscape and recreation created. 

SEW commissioned 

and funded  

8 

October 

2014 

Stage 3 Concepts Study  

Updated concept plan for landscape and 

ecology. 

SEW commissioned 

and funded 

8 

November 

2014 

Stage 4 Summary Table  

Concept plan briefing note in advance for 

meeting with NE and the Applicant 

SEW commissioned 

and funded 

8 

Commissi

oned 

March 

Stage 1a Study Report 

The Applicant wanted a report with a suitable 

level of detail, to assess whether the pylon 

Commissioned by 

SEW but terms of 

reference agreed by 

SEW and the 

9 
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Timeline Purpose and Name of Report Commissioned By Appendix 

Reference 

2015 

Draft 

Report 

18/06/15 

Final 

Report 

28/08/15 

Revised 

Final 

Report 

25/04/16 

positions adversely affect the development of 

the Reservoir.  To do this scopes were drawn 

up to cover: 

The Sarre Penn diversion, Water quality, 

Pipeline routing, Visual and landscape, WFD, 

engineering and Ecology 

Applicant jointly 

The Applicant and 

SEW shared the 

costs of this report.   

Commissi

oned 

October 

2015 

Draft for 

Comment 

15/12/16 

Final 

Report 

06/07/16 

Stage 1b Study Report 

Aims to confirm the corridor envelope required 

for all the Reservoir components in the area of 

its interaction with the Proposed Development 

and give further detail of the interactions 

presented in the Stage 1a report. 

The risks that the interactions present to the 

Reservoir are set out with potential mitigations 

that would be required.   

Commissioned by 

SEW but terms of 

reference agreed by 

SEW and the 

Applicant jointly 

The Applicant and 

SEW shared the 

costs of this report. 

10 

Commissi

oned July 

2015 

First Issue 

19/11/15 

Second 

Issue 

29/02/16 

Third 

Issue 

(SEW 

Alternatives Report 

A review of alternatives to the Proposed 

Development routes in the area of interaction 

with the Reservoir  

The principal aim of the review was to identify 

technically feasible routes to mitigate the impact 

on deliverability of the Reservoir whilst 

maintaining a design that meets the 

requirements of the design standards and 

guidance on route selection of the Applicant for 

400kV transmission lines. 

SEW commissioned 

and funded.   

11 
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Timeline Purpose and Name of Report Commissioned By Appendix 

Reference 

only) 

27/04/16 

Fourth 

Issue 

11/07/16 

Further work included establishing costs for the 

alternatives. 

 

Commissi

oned 11 

January 

2016 

12/04/16 

First Issue  

 

Impacts Report 

Looked in detail at the impacts of the Proposed 

Development on the Reservoir  

Identified the overall impact of the Proposed 

Development on the deliverability of the 

Reservoir.  This assessment is based on the 

studies undertaken to date which developed the 

Reservoir concept design further so that the 

interaction with the Proposed Development 

could be better understood. 

It also evaluated the cost impact on the 

Reservoir resulting from the interaction with the 

Proposed Development and applying required 

mitigation. 

SEW commissioned 

and funded. 

12 

 

71 The Stage 1 Concepts Study published in May 2014 concluded that the proposed pylon 

corridor and Reservoir would interact and both require the use of a number of the same 

parcels of land.  The conclusion stated that the pylon locations and proposed alignment had 

the potential to impact seriously on the cost of construction and maintenance of the Reservoir 

as well as SEW's ability to provide the environmental enhancement and mitigation required to 

deliver it.  For further details on the interactions between the Proposed Development and the 

Reservoir see Part D Impacts of the Proposed Development on the Reservoir. 

72 The Applicant's Connection Options Report (COR Report) was published by the Applicant in 

May 2014 setting out the proposed draft route, even though the Applicant had not at that 

stage had the benefit of reading any of Jacobs' preliminary conclusions about the interface 

between the two projects and the Applicant had received correspondence from SEW 

expressing concern about the route.  This included an email to National Grid dated 

22 November 2013 in which Andrew Robertson of SEW's property consultants Dalcour 

Mclaren, had outlined that SEW, ‘are likely to be very seriously affected by [the Applicant's] 
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recently confirmed route corridor" and an email confirming that SEW have "great concerns 

about [the Applicant's] proposals".
19

 

73 The COR Report, having been prepared without sufficient information on the interactions 

between the Reservoir and the Proposed Development, does not adequately explore all 

appropriate routes and the landscape impacts of these routes. 

74 In addition, it is not possible to follow the logic of the discussion on underground cable, as the 

landscape effects of undergrounding described are contradictory.  They are described in the 

COR Report
20

 as: not substantial, moderate-major adverse and, finally, as positive.  However, 

no one effect is described as greater than moderate adverse for localised or short term 

impacts so it is impossible to understand how the ‘moderate-major’ effect was arrived at.  The 

result is that the Summary of Findings Landscape and Visual conclusion is not based on a 

robust and logical assessment.  The final paragraph of the COR Report, 7.216, recognises 

the beneficial effects of undergrounding but draws an unsubstantiated conclusion that the 

positive impact undergrounding has, is insignificant. 

75 Therefore, a further review of options should be undertaken to assess SEW's proposed 

Alternatives taking into account the sensitivity values reported in the ES for landscape and 

visual receptors. 

Proposed South East Water Reservoir – Route Options Appraisal Report, November 2014 

76 Four route options in the vicinity of the Reservoir site were provided to SEW by the Applicant 

on 26 September 2014 without any advance discussion with SEW in relation to the alignment 

options, the suggested tower locations or the elements of the Reservoir which require 

safeguarding.  None of the proposed options sought to avoid the significant adverse impact 

on the proposed Reservoir.  The options further confirmed SEW's view that the impacts of the 

Proposed Development on the Reservoir were not being properly evaluated. 

77 The “Richborough Connection Project Proposed South East Water Reservoir Route Options 

Appraisal” (Appraisal Document) published in November 2014 was produced by the 

Applicant to accompany the four route options.  It concludes that based on the analysis 

undertaken to date and presented in the Appraisal Document, the preferred option for routing 

the Proposed Development overhead lines through the Reservoir Land is option C. 

78 SEW notes that, despite the continued discussion with the Applicant during which SEW 

expressed concern about the proposed route, including a meeting with the Applicant, SEW 

and NE in November 2014, and a subsequent letter from NE supporting SEW's position that 

the route should be adjusted, (see page 3 of Appendix 35), the proposed corridor, and 

alignment within that corridor, were fixed by the Applicant in the Appraisal Document; namely 

sub-option C within sub-option B within the North Corridor.  The only flexibility that appeared 

                                                      
19

 See Appendix 34 
20

 See COR Report - Alignment 5 Underground Cable paragraphs 7.49, 7.53 and 7.60.   
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to remain in the Applicant's route selection process would be very limited flexibility in terms of 

the precise alignment within that sub-sub-option. 

Preliminary Environmental Assessment Report, February 2015 

79 The Preliminary Environmental Information Report (PEIR) was prepared by the Applicant as 

part of the consultation process required under Sections 42 and 47 of the Planning Act in 

order to enable consultees and other interested parties to develop an informed view of the 

environmental impacts of the proposed development prior to completion of the environmental 

statement. 

80 In explaining how the route design process has taken account of the Reservoir, the PEIR 

restates the conclusions reached in the Appraisal Document and proceeds on the basis that 

the sub-option C alignment within sub-option B within the northern corridor would ensure that 

both developments could progress.  This conclusion is repeated throughout the document, for 

example, at paragraph 3.16.9 the PEIR states: 

"there is anticipated to be no overlap in the construction periods of the two developments and 

the operational phase of the Richborough Connection Project is not anticipated to have any 

adverse effect on the Reservoir proposals." (emphasis added) 

81 SEW had maintained and further communicated its concerns to the Applicant that it was 

unlikely that this option would avoid significant adverse impacts on the Reservoir.  There was 

no evidence available at the time on which a conclusion that the projects were compatible 

could properly have been based, let alone that that there would not be "any adverse effect" on 

the Reservoir. 

82 The PEIR quite clearly does not provide enough information to other consultees potentially 

affected by any prejudice to the Reservoir for them to understand a very important impact of 

the Proposed Development.  In order to comply with the duty to consult, the Applicant should 

have afforded enough information to the consultees to enable them an opportunity to consider 

the impacts on an informed basis at a time when their comments may have made a difference 

to the Proposed Development's design. 

S.42 Statutory Consultation 

83 The consultation that we have described in the preceding paragraphs is the Applicant's non-

statutory consultation. 

84 The formal statutory consultation process began on 10 February 2015 and SEW provided its 

formal s.42 consultation response on 27 March 2015.  That document set out SEW's detailed 

comments on the proposed alignment of the Proposed Development. 



 

10-6546593-2/334927-2 
21 

The Applicant's Consultation Report 

85 The Applicant's Consultation Report provides a summary of the responses provided by each 

consultee, the regard had to the consultation responses, and the action taken by the 

Applicant in response to them. 

86 Table 10.31, at pages 324 – 328, summarises SEW's responses and the regard had to them.  

The Consultation Report reasserts the conclusions reached in the Appraisal Document and 

states that since those conclusions were first published: 

"Taking into account the further feedback from SEW National Grid considers that the 

options assessed as part of the study identified above, remain valid and the option as 

identified for statutory consultation is the best option taking into account all factors considered 

including proximity to the village of Broad Oak. 

[…] 

Taking on board the further comments received, National Grid has examined the 

assessment previously undertaken with regard to use of underground cable and considers 

that this assessment has not changed taking into account the feedback received. 

[…] 

The proposed route for the connection as submitted, in the vicinity of SEW proposed reservoir 

remains the same as that shown at statutory consultation.  Whilst work is still on-going 

between National Grid and SEW examining the interaction of the projects, National Grid 

considers that based on the output of the work completed so far, the reservoir project would 

be able to proceed in the future (subject to planning permission and funding) with the route of 

the overhead line in the location as proposed." 

87 The Applicant's conclusion, which states that the two projects will both be able to proceed in 

the future, is not justified by the work undertaken by Jacobs referred to in detail below in Part 

D Impacts of the Proposed Development on the Reservoir.  Furthermore, sufficient 

information about the interaction of the two projects was not available to the Applicant or the 

consultees during non-statutory and statutory pre-application. 

88 SEW also considers that the Applicant failed to properly contemplate alternative options, 

including undergrounding, which would avoid detrimental impacts on the Reservoir. 

Conclusions 

89 The consultation process followed by the Applicant was manifestly inadequate and did not 

comply with the requirements of the Planning Act and DCLG Guidance.  This has led to the 

Applicant taking key decisions based on a fundamentally false factual premise that the 

Proposed Development and the Reservoir are compatible.  In particular: 
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(a) The Applicant did not give adequate weight to the proposed Reservoir and made a 

fundamental error in failing to understand that policy support is provided by the 

WRMP as well as in the Local Plan and Emerging Plan (for more details see Part B 

The Reservoir); 

(b) The Applicant failed to engage seriously with SEW and understand the impacts of the 

Proposed Development on the Reservoir until after it had selected its preferred 

corridor and alignment for the Proposed Development and continues to fail to engage 

seriously on amendments to the Proposed Development; 

(c) The Applicant failed to give enough information about the impact on the Reservoir to 

others, including local residents and authorities, who have a legitimate interest in 

understanding how the Reservoir might be prejudiced; 

(d) The Applicant has gone through the motions of a consultation process, but so far as 

the Reservoir is concerned, it has approached the consultation and subsequent 

discussions on alternatives and amendments to the Proposed Development with a 

closed mind. 

(e) SEW considers that the demonstrably flawed consultation process would provide a 

basis for a statutory challenge to the Proposed DCO should it be made. 

PART D - Impacts of the Proposed Development on the Reservoir 

90 SEW and the Applicant have looked at how the Proposed Development will impact the 

Reservoir.  The work carried out by Jacobs (as described in Part C Route Selection and Key 

Decisions paragraphs 68 to 72 above) has revealed that there are multiple interactions 

between the projects.  These impacts when taken together result in the Reservoir being 

undeliverable. 

91 The Stage 1a, Stage 1b and the Impact report studied the interactions between the Reservoir 

and the Proposed Development.  The concept design of the Reservoir was progressed for 

reservoirs with a minimum top water level of 32.5m AOD and a maximum of 36m AOD.  The 

final scheme is expected to be between these sizes.  The alignment for the Proposed 

Development was provided by the Applicant.  The Stage 1a study was primarily to investigate 

what interactions there were between the two schemes, and the interactions indentified were 

taken forward for further investigation during the Stage 1b study.  A final version of the Stage 

1a report was issued on 25 April 2016.  The final version took into account some feedback 

from SEW and the Applicant.  The Applicant, on 30 June 2016, sought to make further 

amendments to the Stage 1a report, largely requesting that Jacobs classified risk factors in a 

different way and removed the word 'significant'.  Jacobs declined to make any further 

amendments and confirmed to the Applicant that making any further changes would alter the 

report so it no longer reflected Jacobs' conclusions as an independent consultant, see 

Appendix 13. 
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92 The Stage 1b report was issued as a draft on 15 December 2015.  Comments have been 

received by both parties and addressed.  A final report was issued on 6 June 2016.  The most 

significant comments from the Applicant regarding the report were a request for Jacobs to 

lower the ratings for risk to the deliverability of the reservoir and to refer to the reservoir being 

proposed only at either 32.5m AOD or 36.0m AOD sizes and not a range.  These ratings have 

not been changed by Jacobs in the final report and the interactions have been considered for 

each concept design size and for the range between. 

93 The Stage 1a and 1b reports lead to the conclusions that there were significant risks to the 

deliverability of the Reservoir scheme due to the interactions between pylons PC 8, 9 and 10 

and the overhead lines between them.  These impacts are considered in further detail in the 

Impacts Report (Appendix 12). These interactions affect the construction of the river 

diversion, the fish pass and an access bridge to the dam.  Additionally, they restrict the extent 

of planting that can be established under the overhead line.  Although the full extent of the 

interactions cannot be fully known until the top water level of the Reservoir is decided and the 

detailed design of the Reservoir scheme has been completed, all of the interactions 

indentified will impact on the Reservoir at different levels of intensity regardless of the size of 

the Reservoir.  When taken together, the interactions result in the Reservoir being 

undeliverable.  In order to secure the delivery of the Reservoir, it should be assumed that the 

largest size of 36mAOD will be provided and the Proposed Development altered as 

suggested in Part G Alternatives.  The plan attached at Appendix 14 shows the range of 

Reservoir sizes and helps to illustrate how the impacts differ based on the size of the 

Reservoir. 

94 The Stage 1a and 1b reports together with the Impact report provide details of the interactions 

and their consequences along with the technical details of the interactions. 

Sarre Penn Realignment 

95 The Reservoir will make it necessary to flood a 2.0km length of the Sarre Penn river (River) 

which supports fish including salmonids (specifically brown trout) and European eel and 

bullhead.  To enable the River to continue to support this fish population and to comply with 

the EU Directives and policies, detailed at paragraph 96 below, which require that there is no 

deterioration in the River and that the River continues to function at the same level, it is 

proposed to divert the River along the southern side of the Reservoir, past the dam 

embankment and to tie back into the River a short distance downstream of the dam, as 

shown on the plan at Appendix 15.  The River first diverts to the north of the existing River 

before crossing to the south over a secondary dam.  This route is the only one feasible on the 

Reservoir Land and has been selected to avoid passing through a 650m section of the 

SSSI
21

.  It should also be noted that the recommendations for the specific River diversion 

provided by Jacobs in the Stage 1b report
22

 have " been progressed based on the 1:400 

slope, however there is a risk that this will not be acceptable to the regulatory stakeholders, 
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 See Appendix 9 - Page 28 Stage 1a Report 
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and as such a steeper gradient may be required.  This will increase the area required on plan, 

and as such has potential to increase the interaction between the reservoir scheme and the 

RCP."
23

 

96 This necessary River diversion work is threatened by the Proposed Development as " Pylon 

PC9 is likely to coincide with the river diversion route; this interaction would directly impact 

deliverability of the river diversion.
24

" The River diversion work will also need to comply with 

the WFD
25

 and the Water Environment (Water Framework Directive) (England and Wales) 

Regulations 2003
26

 and the EA's assessment of whether the proposed diversion meets the 

WFD's requirements.  The primary aim of the WFD is to improve/maintain the ecological 

status/potential of all water bodies meaning no deterioration of a water body or source is 

permitted.  The South East River Basin Management Plan (RBMP) also needs to be taken 

into account 
27

. 

97 The River diversion is being proposed to comply with the requirements of the WFD and 

RBMP.  The River diversion will need to be designed and constructed to provide a length of 

river with equivalent ecological value to the existing River, thereby mitigating the loss of the 

section of existing River. 

98 If an appropriate River diversion is not possible SEW believe that planning permission for the 

Reservoir would be likely to be prevented due to an inability to meet WFD requirements. 

99 NE's comments on the Reservoir recognise that the River diversion is likely to be required to 

meet WFD requirements and that this will require a secondary dam to avoid the direct loss of 

SSSI habitat.  NE also highlighted the potential significant indirect impacts related to the scale 

of landscape changes from the Reservoir inundation.  NE in its comments to Defra on the 

WRMP14 and the WRMP14's Strategic Environmental Assessment (SEA) Environmental 

Report confirmed that: 

"To ameliorate these impacts a significant amount of woodland and semi-natural habitat 

creation is required….  In addition improving the connectivity of the SSSI woodland parcels 

and that of the surrounding woodland sites offers opportunities for biodiversity enhancement 

above mitigation."
28

 

100 NE met with SEW again on 17 May 2016, and at this meeting designs for the Reservoir were 

reviewed with a maximum size being 36mAOD.  NE confirmed that the 36mAOD size could 

be agreed in principle and although it previously objected to a reservoir of this size it stated 

"In 2014 the initial outline proposal for the Sarre Penn diversion also resulted in a very small 

area of ancient woodland loss.  The loss of ancient woodland has been prevented [in the 
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2016 design].  The design principles are good and improving with each iteration of the design 

concept I have seen.  In particular the reduced size of secondary embankments (compared 

with those discussed in 2014) and movement of the embankments away from the woodland 

greatly reduces (though does not remove) the likelihood of adjacency impacts on the SSSI 

woodland" and "I am satisfied that up to 36m AOD the mitigation is of a size and type to be 

suitable as mitigation of the likely impacts on the SSSI"
29

 

101 The EA met with SEW in January 2015.  At this meeting initial designs for the Reservoir were 

reviewed with a maximum size being 36mAOD.  It was clear even at this early stage that 

there were concerns about the ability of SEW to divert the River as required for the Reservoir 

and comply with the WFD if the Proposed Development went ahead.
30

 A further meeting took 

place on 13 July 2015
31

 and SEW met with the EA most recently on 26 May 2016. 

102 SEW met with the EA on 26 May 2016 to discuss a Reservoir of a size of 36mAOD and the 

EA confirmed that this larger size can be supported subject to "a scheme of work to mitigate 

for the impacts of the Broad Oak Reservoir scheme on the Sarre Penn that will act to protect 

its Water Framework Directive (WFD) status, not cause deterioration of the WFD water body 

and will provide fish passage for the migratory fish (smoltified or metamorphosing brown trout) 

found in the stream". 

103 The EA also confirmed that those mitigation measures would be necessary for any size of 

Reservoir between 32.5mAOD and 36mAOD but that "all elements of the [mitigation] scheme 

can be adapted with ease to fit a reservoir dam at a range of heights from those which have 

been scrutinised and passed through the Water Resources Management Plan approvals 

process [32.5mAOD up to 36.0mAOD].  This means that, if South East Water wishes to 

increase the height of the reservoir dam, then, subject to agreeing the minor details, there is 

no biodiversity or WFD reason why this could not be done." Relevant correspondence 

between SEW and the EA are at Appendix 17. 

104 Following the meeting on the 26 May 2016 the EA wrote to SEW
32

 to confirm the following: 

"The Environment Agency is of the opinion that unmitigated construction of the Broad Oak 

Reservoir is going to have adverse impacts on the Sarre Penn.  These impacts include on the 

WFD potential of the water body which would constitute hydromorphological harm, defined in 

Section 161ZA of the Water Resources Act 1991 amended by the Water Resources Act 1991 

(Amendment) (England and Wales) Regulations 2009, and on the passage of salmonids (sea 

trout) and eels in the river. 

Mitigation measures for the impacts have, however, been identified.  They include the 

construction of a large fish pass, careful design of the water course – longitudinally and in 

cross section – and habitat creation in the riparian corridor to minimise the effects of the 
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reservoir.  Implementation of these measures will prevent the occurrence of harm and permit 

the passage of fish." 

"On the basis, therefore, of the WFD…,SAFFA [Salmon and Freshwater Fisheries Act 1975] 

and the Eels Regulations [Eels (England and Wales) Regulations 2009], South East Water is 

required to construct a fish pass on the Sarre Penn at the proposed Broad Oak Reservoir and 

operate it as we [the EA] might direct." 

"The Environment Agency is the competent authority in England for the three pieces of 

legislation, above.  Failure to require the fish pass and other mitigation in the river channel 

and riparian corridor would be a dereliction of our legal duties to fish and to rivers in this 

country." 

"We are concerned about the impact of any lack of shade over and around the fish pass.  

This relatively long (compared to other fish passes in the country) structure needs to benefit 

from shade otherwise it will heat up and, effectively, become a thermal (and deoxygenated) 

barrier to the passage of fish in the Sarre Penn." 

"[The Fish Pass] must continue to permit the passage of fish upstream and over the dam.  To 

this end, it must be maintained in an operational state and anything, within SEW’s control, 

that prevents it from functioning properly will need to be addressed and rectified." 

105 It is therefore clear that the 36mAOD Reservoir is supported by the EA and NE but that the 

River diversion, planting to improve connectivity and the fish pass proposed by SEW are 

critical in order to satisfy the NE and the EA that suitable mitigation can be provided which in 

turn is required for the Reservoir to come forward, as planning permission would not be 

achievable without SEW satisfying the EA and NE that suitable mitigation can be delivered.  

The mitigation required by the EA in particular is very specific, legally required and must allow 

for a natural environment.  The Proposed Development seriously threatens the deliverability 

of these mitigation measures for the reasons set out in this Part D (Impacts of the Proposed 

Development on the Reservoir). 

106 The Applicant has said in its proposed draft Statement of Common Ground that "whilst it is 

not possible to achieve a continuous belt of tall trees, semi-continuous planting is possible 

and the ability to achieve appropriate species planting and mitigation is not compromised"
33

.  

This statement does not appear to be supported by expert opinion (no evidence of any 

suitable expert opinion has been provided to SEW), and is contrary to the advice that SEW 

has received from NE and EA, as set out in this representation. 

Fish Pass 

107 A requirement of the WFD is that when works are necessary within a water course, mitigation 

works to protect biodiversity must replicate, as far as possible, the natural habitat which is 
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being disrupted.  It is therefore a requirement for the River diversion works that a nature like 

fish pass is created. 

108 NE has confirmed that "the Sarre Penn is an important habitat in its own right and for the 

brown trout.  Shading of the fish pass will be particularly important for protection of the brown 

trout populations
34

". The EA have confirmed that a tree lined channel is required for the fish 

pass; if this is not possible the water temperature in the River will warm up and it will not be 

possible for SEW to ensure no deterioration of a water source in accordance with the WFD
35

. 

109 The Stage 1b Report confirms that two fish pass options presented for the Reservoir clash 

with pylon PC10 of the Proposed Development and would involve excavation works within the 

tower foundation and its exclusion zone.  Due to the proximity of the embankment there is 

limited space to enable a nature-like fish pass to be threaded between the embankment and 

pylon PC10 as shown on the plan at Appendix 18.  It is also important that there is space for 

flexibility for the final design of the fish pass as the information on the flow of the River is 

currently uncertain and "the uncertainty over the baseline flow data would influence the bank 

full channel design profile and the likely variance can be accommodated within the overall 

cross sectional width currently allowed (Figure 2.2).  The design of the fish pass with a 10m 

corridor provides sufficient space for the design to change when actual low flow validated 

data is available
36

". 

110 The Applicant has suggested in the Statement of Common Ground with SEW that only a 

Reservoir with a top level of 36.0mAOD would require an adjustment to the fish pass 

alignment and there would be sufficient space for a fish pass in the design as considered by 

SEW.  This statement is not supported by SEW or Jacobs who conclude in their independent 

report that "for the higher reservoir of 36.0m AOD pylon PC10 coincides with the fish pass, 

and this interaction would directly impact the deliverability of the fish pass.  To avoid pylon 

PC10 a technical fish pass or fish lift would be required which would not meet the 

requirements of the WFD" and "for reservoir levels within the range between 32.5m and 

36.0m AOD, the interaction between the fish pass and pylon PC10 increases at the higher 

end of the range of water levels
37

". 

111 The River diversion and fish pass design are unprecedented in the UK under the WFD.  The 

concept design shown on the drawing at Appendix 15 and 18 is a solution which has been 

accepted in principle by NE and the EA.  However, final designs and the size of the Reservoir 

cannot be fixed at this time and it is imperative for the security of the Reservoir that sufficient 

space and opportunity is allowed in order to develop the River diversion and fish pass, as 

required to comply with WFD requirements.  The EA have also indicated that any solution 
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would be monitored to assess success and may be subject to further and additional 

development if it is not achieving its aims
38

. 

112 The fish pass and its interaction with pylon PC10 is therefore a high risk factor for the 

deliverability of the Reservoir.  It will also restrict the levels of shading that can be delivered 

due to planting restrictions around the pylon and under the overhead lines.  SEW therefore 

require the relocation or removal of PC10 in accordance with the Alternatives. 

Landscape and Visual Amenity  

113 The creation of the Reservoir will have a significant impact on the landscape of the Reservoir 

Land and will inevitably result in the loss of natural habitats.  The Reservoir would create a 

landscape scale change, which is permanent and results in a landscape being altered to a 

‘different’ landscape and habitat type altogether.  As a result of this, the type of mitigation that 

SEW will need to undertake is on a much more significant scale than if we were undertaking a 

linear project (i.e.  pipeline) where the impacts are on a narrower corridor and are more likely 

to be of a more temporary nature.  SEW also have statutory duties
39

 to enhance and protect 

biodiversity and require this to be built into the Reservoir scheme.  It is therefore crucial for 

the Reservoir that sufficient mitigation measures can be carried out, such as those required 

by NE.
40

 

114 The Proposed Development compromises the ability of the Reservoir scheme to deliver the 

necessary mitigation
41

.  The Proposed Development will mean limitations on tree height within 

the (approximately) 30 m pylon route corridor as shown on the plans at Appendix 19.  This will 

cause the loss of high canopy trees along the River corridor and within the associated 

woodland planting belts providing east- west woodland connectivity and limit the planting 

possible in this area.  As explained above, this will result in SEW being unable to comply with 

the requirements of the WFD as without the necessary trees for shading the water 

temperature in the River will warm up and it will not be possible for SEW to ensure no 

deterioration of a water source in accordance with the WFD as the area will be less suitable 

for salmonids which require the shading effect of the trees to keep a constant water 

temperature. 

115 The EA has specifically confirmed that "the riparian corridor [the interface between land and 

the River diversion and fish pass] – a hydromorphological quality element, as described in the 

WFD – needs trees for a number of reasons, some of which include: 

i.   Trees and other riparian vegetation help to shade rivers.  This is of great benefit, 

particularly given current climate change scenarios, as shading helps to keep rivers 

cool….  salmonids (brown and sea trout, and other species) are especially sensitive 
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to increases...  in water temperature.  Among other things, this is because warmer 

water cannot contain as much dissolved oxygen (DO) as cold water, and salmonids 

require high levels of DO.  We are concerned about the impact of any lack of shade 

over and around the fish pass….  [it] needs to benefit from shade otherwise it will 

heat up and, effectively, become a thermal (and deoxygenated) barrier to the 

passage of fish in the Sarre Penn. 

ii. Trees are an important source of fine, coarse and large woody material (WM) for 

rivers.  There are numerous biodiversity, flood risk and climate change mitigation 

reasons why rivers need to contain WM.  I attach a document listing some of the 

benefits of WM in rivers. 

iii. …“trees” must not be taken to mean a monoculture of a single species.  A range of 

species including alder, willow, oak and possibly others are all important to ensure 

that the riparian corridor is suitably bio-diverse and provides as wide a range of 

habitats for other species as possible."
42

 

It is therefore vitally important that these mitigation measures can be delivered and a natural 

environment with high canopy delivered.  Using shrubs and only trees which do not achieve a 

high canopy, artificial materials or tunnelling would therefore not be suitable. 

116 The Proposed Development also introduces a higher management intervention requirement 

to keep to the height clearances but to minimise loss to the woodland connectivity.  Ensuring 

that any planting is kept within these limits will mean additional costs, time and health and 

safety risks for the construction and operation of the Reservoir. 

117 The Applicant states in its ES at 13.5.68 that the: "presence of the 400kV overhead line would 

form part of the baseline for assessment of effects in the EIA for the proposed Broad Oak 

Reservoir as and when the planning application for this scheme is brought forward" which will 

result in it being much more difficult for a planning consent to be achieved, for the reasons set 

out below. 

118 In order for the Reservoir to obtain a planning consent it will be vital for SEW to demonstrate 

that it can successfully mitigate visual and landscape impacts.  Whether the Reservoir is able 

to deliver an area for recreation and improve local amenity space will also be a material 

consideration for Canterbury City Council or the Secretary of State for Communities and Local 

Government when making a decision on a planning application for the Reservoir.  NPS EN5 

confirms, at paragraph 1.7.2, that electricity infrastructure causes significant negative effects 

on landscape, townscape and visual objectives due to the prominent visual nature of 

electricity infrastructure.  This means that SEW's ability to deliver an attractive local amenity 

will be reduced and SEW will have a higher hurdle to overcome due to the negative impacts 

of the pylons and overhead lines on the views surrounding the Reservoir Land, making it less 

attractive as an area which local residents would wish to visit.  Specific examples of the 
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impact are: the views across the Reservoir from the north and east, views from the proposed 

visitor centre and a particular adverse affect on landscape and visual amenity in respect of 

those using the bridleway on south bank of the River diversion.
43

  

Access to the Reservoir  

119 Permanent access to the Reservoir is required along the crest of the main dam to provide 

access for SEW operations and public amenity access.  The bridge to be created to provide 

the necessary access will require abutments to be constructed.  The bridge structure itself will 

be constructed from precast / pre-tensioned concrete or from steel sections.  This will require 

significant construction plant including large lifting plant.  The bridge would be adjacent to 

where the Proposed Development, specifically pylon PC9, crosses the River at the southern 

abutment of the dam as shown on the plan at Appendix 20. 

120 The overhead lines will be a construction constraint and provide a risk to construction safety.  

SEW will be unable to construct the bridge by traditional methods (large cranes lifting pre-cast 

bridge units) and it will be difficult to use a conventional piling rig under overhead power lines.  

These risks will jeopardise SEW's ability to construct the bridge at the required location; it 

cannot be constructed elsewhere on the Reservoir Land without significantly lengthening the 

access roads and building the bridge to the west of pylon PC8.  An alternative access road 

would also need to be provided between the Reservoir and River diversion.  This is shown on 

the plan at Appendix 21.  This would also result in either a decrease in Reservoir volume or 

moving the River diversion further to the south, with the potential of increasing the risk of 

other interactions and increasing the quantity of excavation required to deliver the River 

diversion. 

Health and Safety Issues 

121 Working in close proximity to overhead conductors results in a significant safety risk.  Health 

and Safety Executive Guidance note GS6 states that work may be executed in the proximity 

of an overhead power line if there is no alternative and only after the risks are assessed and 

found to be acceptable.  The guidance also recommends that the power line operator shall be 

contacted for advice for any work within 15m of a line erected on steel towers.  Extra 

precautionary measures are therefore likely to be required which will cause delays to the 

Reservoir construction work and increase construction cost
44

 thereby threatening the 

deliverability of the Reservoir for the reasons set out in paragraph 246. 

122 The Applicant has under-estimated the additional risk the Proposed Development would 

cause and has failed to sufficiently assess the Proposed Development in accordance with the 

Construction (Design and Management) Regulations 2015 (the CDM Regulations).  The 

CDM Regulations require health and safety issues to be considered at the planning and 

design stage of a project and to inform the construction methodology.  A key objective of the 
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CDM Regulations is the reduction of risk to projects on adjoining sites at the design and 

planning stage. 

123 A key concern about the impact of the Proposed Development on the Reservoir is the ability 

to construct the Reservoir safely when there are overhead lines close to construction 

activities.  The Applicant, in accordance with the CDM Regulations, should be taking steps to 

ensure that those health and safety risks are eliminated where possible and at the very least 

minimised. 

124 A CDM risk assessment, in the form of a Hazard Elimination and Risk Reduction form 

(HERR), is contained in the Stage 1b report
45

.  This HERR was used to review construction, 

design, and management health and safety risks for the dam and its associated river 

diversion.  The main construction risks identified in the HERR arise from the excavation of the 

River diversion and fish pass which has risks due to the use of large construction plant in the 

vicinity of overhead lines and the potential for Pylon PC9 to collapse due to a loss of support 

following the excavation.  The construction of bridge foundations (piling) and construction of 

access bridge (lifting) are also classified as risks, due to the presence of high voltage OHL 

and pylons and it is recommended by the Stage 1a and 1b report that those risks are 

eliminated. 

Protection of Migrating Birds 

125 The presence of overhead lines and pylons anywhere within 260m of the Reservoir will have 

a direct impact on SEW's ability to protect birds that will inevitably be attracted to the 

Reservoir.  At Arlington reservoir (also under SEW ownership) the reservoir became 

important for migratory birds within a few years of it being built.  The Arlington reservoir was 

completed in 1971 and by 1980 the site was designated as a Local Nature Reserve being of 

regional importance for birds.  By 1985 it became a SSSI due to it supporting 1% of the U.K.  

population of Widgeon (up to 10,000 birds in the winter months).  Now 173 different bird 

species have been recorded at the site.  This occurred at Arlington without any sites of 

European importance in the vicinity of the reservoir whereas the Broad Oak Reservoir site is 

within 10km of three European sites designated due to their importance for birds; Stodmarsh 

SPA/Ramsar, Thanet Coast and Sandwich Bay SPA/Ramsar and the Swale SPA/Ramsar
46

. 

126 SEW will be creating habitat for migrating birds and altering flight paths from the coast.  The 

presence of overhead pylons in this area will be a significant risk to these birds (bird collision) 

and this would be an issue that SEW would need to overcome when promoting the Reservoir 

and obtaining planning consent. 

127 Due to the geological restrictions within Kent (for details please see Part B The Reservoir) 

meaning the location of the Reservoir cannot be moved, it is likely that the only way in which 

this issue could be overcome would be to underground National Grid's lines or (to reduce but 
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not eliminate the risk) move the pylons and lines an appropriate distance from the Reservoir, 

neither of which will be in SEW's control once the Proposed Development is in place, causing 

a significant risk to the Reservoir and its ability to gain planning consent. 

128 This risk should also have been indentified and reviewed in the Applicant's ES as part of the 

cumulative assessment of the environmental impacts of the Proposed Development.  The 

Applicant needs to be able to demonstrate how both projects can be undertaken in the same 

land corridor without an unacceptable risk to migrating and residing birds.  However, this 

review has not been carried out as detailed at Parts E Key Legislation and Planning Policy 

and Part F Environmental Impact Assessment. 

Access to the Proposed Development 

129 Should the Proposed Development be constructed as currently proposed the preferred 

access points
47

 for the Proposed Development would need to be altered when the Reservoir 

comes forward (assuming the Reservoir is able to come forward at all). 

130 The Stage 1b report confirms that works associated with the Reservoir will affect access to 

PC8-10 and that alternative access points or the removal and relocation of the Pylons will be 

necessary if SEW is going to be able to comply with the requirements of the WFD and bring 

the Reservoir forward.  Carrying out any such alterations (assuming it is possible and other 

factors relating to the Proposed Development have not prevented the Reservoir coming 

forward) will increase the costs of the Reservoir scheme and could (in combination with other 

increased costs due to the need to build around the Proposed Development) render the 

Reservoir unviable.  Consequently, the requirement for this alteration and the costs 

associated with it are two more factors which threaten the deliverability of the Reservoir. 

131 SEW's position, as stated in its s.42 response
48

, is that these access points are not 

appropriate and they are strongly objected to.  The Applicant should have taken the Reservoir 

into account when designing the Proposed Development and its necessary access points, it 

has failed to do so and as such one of the Alternatives is now required to ensure that the 

Reservoir and the Proposed Development can both come forward.  SEW is happy to grant 

access rights to the Applicant along a route which will allow the Reservoir and the (amended) 

Proposed Development to come forward. 

Existing Infrastructure 

132 It is acknowledged by SEW that there are two existing overhead lines that currently cross the 

Reservoir Land which were in place when SEW purchased the Reservoir Land.  First, a 132kv 

line which runs from north to south through the western part of the Reservoir Land and, 

secondly, a 400kv line that runs from north to south through the western part of the Reservoir 

Land.  The two lines are shown on the plan at Appendix 24.  SEW had discussions with EDF 
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Energy about diverting or undergrounding the 132kv line and the cost of doing so has been 

included in the WRMP 14 appraisals.  The line is now owned by UK Power Networks. 

133 The 400kv line encroaches on the proposed Reservoir site at two locations and the cost of 

mitigating the impacts of the line has been taken into account during the WRMP 14 process.  

In 2007, SEW corresponded with National Grid about undergrounding or realigning the line.  

However, at that time SEW were considering a reservoir with a much larger footprint that 

would have required the line to be undergrounded or realigned.  As has been described 

earlier in this document, SEW now intends to construct a reservoir with a smaller footprint 

than envisaged in 2007 which would not require the line to be undergrounded or realigned.  

The construction phase of the Reservoir would require some works to be carried out under 

the line and, in addition, the realigned Sarre Penn river would flow underneath it.  The River 

would flow perpendicular to the line and pass underneath it at one location only and, as such, 

the impact from the interaction is minimal
49

.  This contrasts with the Proposed Development 

which would have a far more severe impact on the River as described above. 

PART E - Key Legislation and Planning Policy 

134 Section 104 of the Planning Act 2008 (the Planning Act) sets out the factors which the 

Secretary of State must take into account when determining whether or not to make a 

development consent order.  The law confirms that the Secretary of State must have regard 

to national policy statements which are relevant to the development to which the development 

consent order application relates.  In relation to the Proposed Development these policies are 

the Overarching National Policy Statement for Energy (EN1) and National Policy Statement 

for Electricity Networks Infrastructure (EN5) (described in more detail below). 

135 The Secretary of State must decide the application for the Proposed Development in 

accordance with the relevant national policy statements (identified above) and on this basis 

the Proposed DCO should be refused as (for the reasons set out in detail below) a decision 

allowing the Proposed Development would not be consistent with the policies in EN1 and 

EN5. 

136 Section 104 (7) of the Planning Act confirms that even if (contrary to SEW's case) the 

Secretary of State was satisfied that the polices of EN1 and EN5 have been met by the 

Proposed Development, a decision to refuse development consent would nevertheless be 

appropriate if the Secretary of State believes that the adverse consequences of the Proposed 

Development outweigh its benefits.  It is SEW's position that even if the Secretary of State 

concluded that the Proposed Development is consistent with policies in the NPS, the risk to 

SEW's ability to deliver the Reservoir means that, if the Proposed Development is not 

amended, the adverse consequences of the Proposed Development outweigh its benefits. 
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137 That applies with particular force in this case, as it is apparent that with a small adjustment to 

the Proposed Development all of the benefits on which the Applicant relies can be delivered 

without prejudicing SEW's ability to deliver the Reservoir in the public interest. 

Compulsory Acquisition Tests – Planning Act 2008 

138 Section 122 of the Planning Act confirms the tests that the Secretary of State must be 

satisfied have been met before a development consent order can be granted which includes 

powers of compulsory acquisition.  The law requires that any land subject to compulsory 

acquisition (including of rights only) must be (1) required for the development to which the 

development consent relates (2) required to facilitate or is incidental to that development and 

(3) and there must be a compelling case in the public interest for the land to be acquired 

compulsorily. 

139 There is no compelling case in the public interest for the acquisition of rights over the 

Reservoir Land which will prevent the Reservoir coming forward.  In fact, the opposite is the 

case, as it is in the public interest that both the Reservoir and the Proposed Development be 

secured and come forward, which will only be possible if an Alternative is accepted and 

amendments made to the Proposed Development. 

140 The only possible basis on which the Applicant can properly argue that there is a compelling 

case in the public interest for compulsory acquisition would be in order to meet the need said 

to underlie the Proposed Development.  However, that need is capable of being met by an 

alternative to the Proposed Development which would require compulsory acquisition of only 

very limited parcels of land, as SEW would be willing to agree to the voluntary acquisition of 

the majority of the necessary land and rights needed to implement the alternative proposals. 

141 Section 127 of the Planning Act provides that land owned by statutory undertakers (such as 

SEW) for their statutory purpose is to be afforded additional protection from compulsory 

acquisition.  Statutory undertaker's land can only be subject to compulsory acquisition if the 

Secretary of State is satisfied that such land can be compulsory acquired without serious 

detriment to the carrying on of the undertaking, or that the land could be replaced by other 

land belonging to, or available for acquisition by, the undertakers without serious detriment to 

the carrying on of the undertaking.  The Reservoir Land is unique and the only place in which 

the Reservoir can be created for the reasons set out in Part B The Reservoir.  The new rights 

which the Applicant seeks to create over the Reservoir Land by compulsion cannot be 

created without serious detriment to SEW's undertaking and SEW's ability to provide the 

Reservoir.  Further, no other land is available to SEW which means that the detriment can be 

made good by them.  Therefore, the tests set out in section 127 of the Planning Act 2008 

cannot be met. 

142 Finally, as indicated above, SEW is content to provide rights over its Reservoir Land 

voluntarily if the (relatively minor) amendments to the Proposed Development set out in the 

Alternatives (see details below in Part G) are accepted by the Applicant and the Proposed 
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DCO amended as appropriate.  Compulsory Acquisition is simply not necessary to deliver the 

public interest benefits relied upon by the Applicant in support of the DCO. 

143 In these circumstances, the Proposed DCO should not be made unless and until the 

Applicant has either demonstrated that the Proposed Development as applied for would not 

prejudice the delivery of the Reservoir (and put forward appropriate provision in the Proposed 

DCO to secure that outcome), or one of the Alternatives is accepted by the Applicant and the 

Proposed DCO amended as appropriate. 

Overarching National Policy Statement for Energy EN-1 (EN1) 

144 The Proposed DCO application has failed to ensure it is consistent with the instructions and 

guidance given in EN1. 

145 Through EN1 the Government has emphasised the vital importance of the EIA process in the 

formulation and testing of applications for development consent, and specifically in avoiding 

and minimising significant adverse effects. 

146 Paragraphs 1.7.2 and 1.7.11 of EN1 reflect the Government's expectation that (with the 

exception of landscape and visual effects) it should be possible to mitigate satisfactorily the 

most significant potential effects of new energy infrastructure.  Paragraphs 1.7.2 and 5.3.6 

also make it clear that where possible new energy infrastructure should be designed to speed 

up the transition to a low carbon economy. 

147 Paragraphs 28 and 31 in Part B The Reservoir confirms that the Reservoir is a key part of the 

lowest carbon solution for water resources within the Canterbury District.  The Proposed 

Development causing the Reservoir to be unachievable and forcing a higher carbon solution 

for water resource for this part of South East England shows that the Applicant has not fully 

taken into account the policies of EN1 nor adequately considered all of the relevant 

cumulative environmental impacts of the Proposed Development.  Proposals which fail to take 

the opportunities reasonably available to speed up a low carbon economy and to mitigate 

their impacts would therefore not be consistent with the Government's expectations as set out 

in the NPS. 

148 When considering a proposal, the ExA should satisfy itself that likely significant effects, 

including any significant cumulative residual effects, taking account of any proposed 

mitigation measures, have been adequately assessed (EN1 paragraph 4.2.4). 

149 In order to do this, the ExA will need to closely and carefully scrutinise the extent to which the 

Applicant's EIA process has properly and adequately served its vital purpose of informing the 

development of the scheme, as well as whether the ES itself properly and adequately 

assesses and describes both the significant adverse effects, and the mitigation measures 

proposed to address them.  It is essential that the necessary information on likely significant 

effects is obtained and understood by a promoter in time to inform decisions on the nature 
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and location of the proposed development.  If it is not, the EIA process will have been 

inadequate, and it will have failed in one of its central objectives.  (EN1 paragraph 4.2.2). 

150 EN1 paragraphs 4.5.2 and 4.5.4 confirm that good design is a key factor for a successful 

applicant and that design can be used to mitigate adverse impacts of a proposal.  Applicants 

must be able to show how the design of their scheme has evolved. 

151 The Applicant in this case has failed to use design to mitigate one of the most significant (if 

not the most significant) negative impacts the Proposed Development will have, being the 

prevention of the Reservoir.  If the Applicant had properly assessed and considered the 

significance of this impact at an earlier stage it would have been able to evolve the design of 

the Proposed Development, so far as it impacts on the Reservoir, and promoted instead as 

part of the Proposed Development one of the designs set out in the Alternatives part of this 

submission (see Part G The Alternatives). 

152 The Applicant has grossly under estimated the importance of the Reservoir coming forward 

and has not taken sufficient steps to ensure both projects can co-exist.  EN1 confirms the 

requirements of the EIA Regulations that long term and cumulative adverse impacts of any 

project should be considered
50

, as well as, impacts on water quality and resources. 

153 The Reservoir coming forward is critical for the security of safe drinking water for SEW's 

customers in Kent, as detailed in Parts A and B (Introduction and The Reservoir); the 

Proposed Development without any amendments would result in the Reservoir being unable 

to come forward.  This is a significant long term impact of the Proposed Development and one 

that has been inadequately considered and addressed by the Applicant. 

154 EN1 also requires that health and safety and biodiversity and geological conservation are 

taken into account.  SEW considers for the reasons set out in Part D Impacts on the 

Proposed Development on the Reservoir that the Applicant has failed to adequately consider 

these key issues in relation the Proposed Development and how they impact on the 

Reservoir. 

EN1 - Biodiversity and Geological Conservation  

155 EN1 5.3.3 confirms again the importance of the Applicant having carried out a thorough EIA 

process, providing a ES that clearly sets out the impacts of the Proposed Development on 

sites of ecological or geological conservation importance.  The EIA Regulations confirm that 

there is a need to include an assessment of indirect, secondary, cumulative, medium and long 

term impacts.
51

 The Applicant has failed to do this in connection with the impact the Proposed 

Development would have on the Reservoir and the impact this will have on the protection and 

enhancement of the SSSI. 
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156 EN1 5.3.4 confirms that the Applicant must show that the project has taken advantage of 

opportunities to conserve and enhance biodiversity and geological conservation interests. 

157 If it were possible for the Reservoir to come forward despite the Proposed Development, the 

Proposed Development being in place will without any doubt impact negatively on SEW's 

ability to provide the mitigation measures required for the Reservoir to be constructed whilst 

also conserving and enhancing biodiversity and geological conservation interest.  This would 

give rise to unnecessary additional harm to the environment, and would be unsustainable.  

However, if the Applicant was to accept one of the Alternatives, this would provide the 

Applicant with an opportunity to comply with EN1 and ensure that the Proposed Development 

supports an opportunity to conserve and enhance biodiversity and geological conservation 

interests. 

158 EN1 5.3.7 confirms that the Proposed Development should aim to avoid significant harm to 

biodiversity and geological conservation interests including through mitigation and 

consideration of reasonable alternatives.  The Applicant has failed to give adequate 

consideration to the Alternatives as a way in which it could avoid significant harm to 

biodiversity and geological conservation interests as required by EN1 5.3.7.  If, as is the 

Applicant's position, the Reservoir is able to come forward with the Proposed Development in 

place without adopting one of the Alternatives, the Proposed Development will still be likely to 

have critical negative impacts, resulting in harm to biodiversity and geological conservation, 

as it is likely that this would have meant SEW being forced to relocate the River diversion and 

fish pass (as detailed in Part D above) in order to comply with the WFD which, in turn is likely 

to impact on the SSSI as space to allow the River diversion will be required (see page 3 of 

Appendix 35).  Adopting one of the Alternatives would avoid this risk to the SSSI. 

159 EN1 5.3.11 goes on to confirm that, if a proposed development on land within or outside an 

SSSI is likely to have an adverse effect on an SSSI (either individually or in combination 

with other developments) development consent should not normally be granted. 

160 If it were possible for the Reservoir to come forward despite the Proposed Development, the 

Proposed Development, without any changes in connection with the Reservoir, would result in 

adverse impacts to the SSSI as the presence of the Proposed Development prevents the 

level of mitigation and enhancement measures it was intended that the Reservoir would 

deliver. 

EN1 - Land Use including Open Space 

161 EN1 5.10.2 confirms that it is the Government's policy to "ensure that there is adequate 

provision of high quality open space and sports and recreation facilities" as "open spaces, 

sports and recreation facilities all help to "underpin people's quality of life and have a vital role 

to play in promoting healthy living." 

162 EN1 5.10.5 states that the Applicant should have "indentified existing and proposed land uses 

near the Connection Project any effects of replacing … preventing a development or use on a 
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neighbouring site from continuing" and "the effects of precluding a new development or use 

proposed in the development plan". 

163 The Reservoir is identified in SEW's water resource management plan (WRMP14) which was 

published in June 2014 and has the approval of the Secretary of State for Environment, Food 

and Rural Affairs.  SEW's previous WRMP published in January 2010, also provided 

significant support for the Reservoir.  This is acknowledged by the Local Plan, and the 

Emerging Plan which anticipates an application coming forward within the plan period as 

detailed below and in Part B (The Reservoir) above. 

164 In order to serve the underlying objective behind EN1 and the EIA Regulations, and for the 

reasons detailed in Part B (The Reservoir), it makes no practical difference whether the 

Reservoir is primarily promoted through the WRMP or the Local Plan.  That is reflected in the 

need for Strategic Environmental Assessment in both cases.  The outcome in terms of the 

protection of the public interest inherent in planning for the provision of strategic water 

infrastructure is the same.  It would therefore be entirely unreasonable (in the Wednesbury 

sense) to apply paragraph 5.10.5 of EN1 without having proper regard to the WRMPs.  It 

should therefore have been considered in detail by the Applicant and the proposed use 

protected by means of project design, including route selection and/or undergrounding. 

EN1 Water Quality and Resources  

165 EN1 5.15.2 confirms that the Applicant in its ES should have assessed the existing status of 

water quality and water resource and the impacts of the Proposed Development on water 

quality and water resource.  These factors are also part of the indirect, secondary, cumulative, 

medium and long term impacts the EIA Regulations confirm that the ES should address.
52

  

166 EN1 5.15.3, goes on to confirm that the ES should describe the existing water resources and 

the impact the Proposed Development has on water resources, as well as the impact of the 

Proposed Development on physical characteristics of the water environment and how the 

Proposed Development impacts on them. 

167 The ES fails to do this adequately and does not take into account that, if the Proposed 

Development continues without amendment, it would prevent the Reservoir from being 

realised, and even if it were possible for the Reservoir to come forward despite the Proposed 

Development, it will prevent the carrying out of necessary mitigation works to the River as 

required in accordance with the Environmental Impact Assessment Directive (EIA Directive). 

168 EN1 5.15.5 confirms that, generally, impacts on the water environment which will have an 

adverse impact on the achievement of the environmental objectives established under WFD 

should be given more weight. 

169 The significant adverse effect on water resources that would be caused due to the Proposed 

Development preventing the Reservoir coming forward should therefore be important 
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considerations during the examination, as should the prevention of SEW being able to carry 

out mitigation in the way NE and the EA have confirmed is required to comply with the WFD if 

(as the Applicant believes is possible) the Reservoir is able to come forward. 

EN1 – Alternatives 

170 In relation to alternatives, paragraph 4.4.1 of EN1 confirms that relevance of alternatives is a 

matter of law in the first instance, meaning that if the ExA are satisfied that they have been 

shown that there is a need to consider alternatives to the Proposed Development they can 

(and should) do so.  EN1 4.4.3 confirms that alternatives not forming part of the Proposed 

Development should be considered by the ExA if they believe them to be important and 

relevant to its decision. 

171 Paragraph 4.4.3 of EN1 notes that where there is a policy or legal requirement to consider 

alternatives, this needs to be complied with.  It identifies a number of principles to be applied - 

as a matter of policy - in deciding what weight should be applied to alternatives.  These 

include whether there is a realistic prospect of the alternative delivering the same 

infrastructure capacity in the same timescale as the proposed development, whether the 

alternative would be in accordance with the relevant NPS, whether it would be physically and 

commercially viable and so on. 

172 In this case there are both policy and legal requirements to consider alternatives. 

173 The DCO for which the Applicant has applied includes powers of compulsory acquisition.  The 

Government's Guidance on the use of such powers makes alternatives a material 

consideration.  Paragraph 8 of the guidance requires the Applicant to demonstrate that all 

reasonable alternatives to compulsory acquisition (including modifications to the scheme) 

have been explored.  The Applicant will also need to demonstrate that the proposed 

interference with the rights of those with an interest in the land is for a legitimate purpose, and 

that it is necessary and proportionate.  It follows that if that purpose can satisfactorily be met 

without the need for the use of compulsory acquisition powers (by modifying the scheme) 

then the use of those powers will not have been shown to be either necessary or 

proportionate. 

174 There are also specific requirements to consider alternatives within EN-1 which are engaged 

here, such as paragraph 5.3.7 in relation to biodiversity.  This is addressed further below. 

175 Furthermore, this is a situation where the circumstances make the existence of alternatives a 

material consideration as a matter of law. 

176 In principle, any consideration which relates to the use and development of land is capable of 

being a planning consideration.  Whether a particular consideration falling within that broad 

class is material in any given case will depend on the circumstances.  In making a decision on 

a particular application, the decision-maker is entitled to ask himself whether the proposed 
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development is compatible with the proper and desirable use of other land in the area (per 

Cooke J in Stringer v. Minister of Housing and Local Government [1970] 1 WLR 1281). 

177 The Courts have considered the materiality of alternative sites and uses on a number of 

occasions.  As Sullivan J (as he then was) observed in R (Chelmsford Car and Commercial 

Ltd) v. Chelmsford BC [2005] EWHC 1705 (Admin); [2006] 2 P&CR 12: 

"8. In [Laing Homes Ltd. v. Secretary of State for Transport, Local Government and the 

Regions [2003] 1 P&CR 18] Richards J helpfully reviewed a number of the earlier authorities.  

...  However, it is necessary to approach the authorities with a degree of caution since they 

are all fact sensitive.  For example, in the Laing case the Secretary of State had not even 

been asked to carry out a comparative assessment between the two sites in question, both of 

which had been allocated for residential development in the local plan." (emphasis added). 

178 In Derbyshire Dales DC v. Secretary of State [2009] EWHC 1729 (Admin); [2010] 1 P&CR 19, 

Carnwarth LJ summarised the law on alternative sites as potential material considerations in 

planning decisions at paragraphs 14 to 37 of his Judgment.  That summary has recently been 

endorsed by Sales LJ in the Court of Appeal in R (Luton BC) v. Central Bedfordshire Council 

[2015] EWCA Civ 537, and can be regarded as a reasonable and up to date statement of the 

applicable legal principles. 

179 In the Luton BC case, Sales LJ incorporated into his judgment (at paragraph 71) the following 

short summary of those principles provided by Holgate J at first instance: 

"(i) There is an important distinction between (1) cases where a possible alternative site 

is potentially relevant so that a decision-maker does not err in law if he has regard to 

it and (2) cases where an alternative is necessarily relevant so that he errs in law by 

failing to have regard to it (paragraph 17). 

(ii) Following [CREEDNZ v. Governor-General [1981] 1 NZLR 172], [Re Findlay [1985] 

AC 319] and R (National Association of Health Stores) v. Secretary of State for 

Health [2005] EWCA Civ 154, in the second category of cases the issue depends 

upon statutory construction or whether it can be shown that the decision-maker acted 

irrationally by failing to take alternative sites into account.  As to the first point, it is 

necessary to show that planning legislation either expressly requires alternative sites 

to be taken into account, or impliedly does so because that is "so obviously material" 

to a decision on a particular project that a failure to consider alternative sites directly 

would not accord with the intention of the legislation (paragraphs 25-28). 

(iii) Planning legislation does not expressly require alternative sites to be taken into 

account (paragraph 36), but a legal obligation to consider alternatives may arise from 

the requirements of national or local policy (paragraph 37); 

(iv) Otherwise the matter is one for the planning judgment of the decision-maker 

(paragraph 36).  In assessing whether it was irrational for the decision-maker not to 
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have had regard to alternative sites, a relevant factor is whether alternative sites have 

been identified before the decision-maker (paragraphs 21, 22 and 35 and see 

Secretary of State v Edwards [1995] 68 P&CR 607 where that factor was treated as 

having "crucial" importance in the circumstances of that case)". 

180 In other words, if the existence of an alternative is either made relevant by policy (as here), or 

on the facts of a particular case is "so obviously material" that it would be ultra vires to leave it 

out of account (as here), there is an obligation to consider alternatives. 

181 A number of (non-exhaustive) factors have been identified in the authorities as making it more 

likely that in an individual case it will be relevant and indeed necessary to consider alternative 

sites: 

(a) The existence of clear planning objections to development upon a particular site, 

particularly where the development is bound to have significant adverse effects and 

the major argument advanced in support of the application is that the need for the 

development outweighs the planning disadvantages inherent in it (Trust House Forte 

Ltd. v. SSE (1986) 53 P&CR 293). 

(b) The existence of planning harm does not need to be reflected in breach of a particular 

planning policy (Mount Cook v. Westminster City Council [2004] 2 P&CR 22 at 

paragraph 30). 

(c) The existence of an alternative site for the same project which would not have those 

same harmful effects, or at least not to the same extent, and a situation in which there 

can only be one permission granted for such development, or at least only a limited 

number of permissions (Greater London Council v. SSE (1986) 52 P&CR 158). 

182 In circumstances where a comparison of the planning merits of two schemes is required, that 

comparison must be carried out on a comprehensive basis (Chelmsford Car, per Sullivan J at 

paragraphs 14 to 33). 

183 EN1 5.10.19 goes on to confirm that the Applicant should seek to minimise the impact of the 

Proposed Development on existing or planned uses near the Proposed Development by the 

application of good design principles including the layout of the Proposed Development. 

184 SEW submits that the Applicant has failed to fully consider the impact of the Proposed 

Development on the planned use of the Reservoir Land and has therefore not considered in 

sufficient detail alternatives to the design and layout of the Proposed Development which 

would minimise or (if the undergrounding Alternative is promoted) remove the impact of the 

Proposed Development on the Reservoir. 

185 In the circumstances that arise in this case, consideration of the Alternatives is plainly both 

important and relevant to the decision of the ExA and both as a matter of policy and law, there 



 

10-6546593-2/334927-2 
42 

is a need for the ExA to assess the Alternatives detailed in this submission at Part G 

Alternatives. 

National Policy Statement for Electricity Networks Infrastructure EN-5 (EN5) 

186 The combined effect of EN1 and EN5 requires the Applicant to look carefully at the factors 

influencing site selection, because of the risk that consent may be refused if it makes a poor 

selection (see EN1 4.1.1 and EN5 2.2.1).  This is likely if choices are made based on an 

inadequate understanding of the likely significant adverse effects of the options being 

considered.  The impact of the Proposed Development on the Reservoir should have been 

given far greater and more careful consideration by the Applicant before deciding to apply for 

development consent.  The Applicant has failed to consider in any adequate level of detail 

how the Proposed Development would impact on the ability of SEW to deliver the necessary 

mitigation to obtain consent to construct and operate the Reservoir and the adverse 

implications for the public interest if the development of the Reservoir is prevented. 

187 EN5 2.7 requires that the possibility of birds colliding with the power lines must be assessed 

by the Applicant and addressed in their ES.  This is a consideration that would also be 

covered by the EIA Regulations requirement that the Applicant consider indirect, secondary, 

cumulative, medium and long term impacts
53

.  Due to its failure to give appropriate weight to 

the Reservoir the Applicant has failed to do this sufficiently. 

188 9.10.53 of the ES confirms that "Monkton Reservoirs was identified as a potentially sensitive 

location in terms of potential gadwall flight activity and possible collision risk.  Therefore, in 

this location, the route has maintained an offset distance of at least 260m from the 

reservoirs.." 

189 Despite this, no such similar consideration has been given to the Reservoir and appropriate 

mitigation measures.  Given the knowledge the Applicant had and the fact that the Reservoir 

has support from the LPA and WRMP14 and will be a vital water resource, it is a factor that 

the Applicant should have addressed.  The Reservoir will attract birds and is likely to increase 

collision and fatality rates. 

190 This is a factor to support the undergrounding of the lines between pylons PC7 – PC12 and at 

the very least, the provision of additional bird diverters along this part of the route, as although 

the diverters are unlikely to prevent all collisions due to the proximity of the lines to the 

Reservoir, they would help to reduce collisions. 

EN5 and the Holford Rules 

191 EN5 2.8.5 confirms that the Applicant should follow the Holford rules when designing their 

proposal. 
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192 EN5 2.8.7 confirms that the Holford rules should also be taken into account in the 

considerations of alternatives and mitigations measures. 

193 The Applicant has failed to comply with these policy requirements due to its failure to 

adequately take the Reservoir into account when preparing and promoting the Proposed 

Development. 

194 Holford Rule 7 which requires the Applicant to carefully asses the comparative cost of 

undergrounding to protect recreational areas has been overlooked in respect of the Reservoir.  

The Reservoir would provide a key recreational area for the local residents, particularly for 

walking and boating. 

195 EN5 2.8.9 confirms that it would be appropriate to favour undergrounding where "the benefits 

from the non-overhead line alternative will clearly outweigh any extra economic, social and 

environmental impacts and technical difficulties are surmountable". 

196 In this case, those tests can easily be met.  The benefit of undergrounding will be to secure 

the Reservoir, resulting in safe drinking water for those in North Kent and the delivery of a key 

amenity area for local people, as well as removing the negative visual impacts of the project 

for the people of Broad Oak, reducing any impacts on the SSSI and ensuring that the 

principles of the Holford Rules are complied with. 

197 The amount of undergrounding required to ensure these benefits is limited in distance and 

cost when considered in the context of the Proposed Development as a whole and the 

Applicant has previously confirmed that the Alternatives (including undergrounding) are 

feasible
54

. 

Electricity Act 1989 

198 Schedule 9 of the Electricity Act also requires the Applicant "in formulating any relevant 

proposals… to have regard to the desirability of preserving natural beauty, of conserving flora, 

fauna and geological or physiographical features of special interest and of protecting sites, 

buildings and objects of architectural, historic or archaeological interest." 

199 The same schedule goes on to state that the Applicant should be doing "what he reasonably 

can to mitigate any effect which the proposals would have on the natural beauty of the 

countryside or on any such flora, fauna, features, sites, buildings or objects." 

200 SEW believe the Applicant has failed in its duty under this section and must (in order to 

comply with the policies and statutory responsibilities above) amend the Proposed 

Development to reflect one of the Alternatives.  This will help to ensure that the Proposed 

Development does not prevent the Reservoir coming forward at all and that if the Reservoir is 

able to come forward, the Proposed Development does not prevent the Reservoir bringing 
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forward mitigation and enhancements measures which will protect and preserve flora, fauna 

and wildlife in the Broad Oak area. 

Canterbury City Local Plan (Local Plan) 

201 The Local Plan and the Emerging Plan are material considerations for assessing the 

Proposed DCO.  See Part B The Reservoir for some additional details on the Local Plan and 

Emerging Plan.  In summary, the Local Plan recognises the Reservoir as a key future 

development and the Emerging Plan goes even further in its support for the Reservoir and the 

WRMP.  The Emerging Plan specifically states the importance of all developments complying 

with aims of WFD and the need to protect water resources: 

202 "Policy CC12 Water Quality 

The Council will require that new development incorporates well designed mitigation 

measures to ensure that the water environment does not deteriorate, both during construction 

and during the lifetime of the development.  Furthermore, the Council will seek to ensure that 

every opportunity is taken to enhance existing aquatic environments and ecosystems.  This 

will include the restoration of natural river features (including riverbanks) and removal of 

barriers to fish passage when appropriate opportunities arise. 

Any new development must not place further pressure on the environment and compromise 

Water Framework Directive objectives." 

203 The Proposed Development falls foul of the clear objective set out in Policy CC12 as it has 

failed to take the WFD into account and will cause pressure on the environment and 

compromise WFD objectives by preventing the Reservoir coming forward.  The ability of the 

planning system to deliver other development including, for example, much needed housing 

that requires adequate water infrastructure, will also be threatened by the Proposed 

Development if it results in (as anticipated by SEW) the loss of SEW's ability to deliver the 

Reservoir.  Alternatively, the need to support development in general in the Canterbury 

District would force SEW to have to adopt an alternative water supply option which has been 

shown through the WRMP process to be less sustainable and undesirable in comparison to 

the Reservoir. 

204 The Applicant has failed to consider in sufficient detail the impact that the Proposed 

Development will have on the Reservoir and SEW's ability to deliver the mitigation suggested 

by NE and the EA in order to protect existing aquatic environments and ecosystems, and to 

comply with Water Framework Directive objectives if it were able to come forward with the 

Proposed Development in place. 

205 The Reservoir has been indentified as the best way in which to secure sufficient water 

resource in the Canterbury District in compliance with the WFD (see Part B The Reservoir).  It 

is SEW's position that allowing the Proposed Development to come forward without 

amendment and preventing the Reservoir, would conflict with the Local Plan and the 
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Emerging Plan and compromise its objective in terms of the delivery of sustainable 

development. 

National Planning Policy Framework (NPPF) and National Planning Practice Guidance (NPPG) 

206 Local planning authorities should adopt proactive strategies to mitigate and adapt to climate 

change, taking full account of flood risk, coastal change and water supply and demand 

considerations.
55

 The NPPF also confirms that provision for water supply should be treated as 

a strategic priority
56

 and makes the point that adequate water and wastewater infrastructure is 

needed to support sustainable development
57

. 

207 It is therefore incumbent upon the Applicant to take all reasonable steps to protect the water 

supply whilst allowing the energy supply to continue.  The Reservoir should not be placed in 

jeopardy by the Proposed Development when this is not necessary because the Alternatives 

set out in this submission provide practical solutions allowing both projects to co-exist and 

both energy and water supply to be secured, which in turn will allow further sustainable 

development and much needed housing to come forward as key elements of the necessary 

infrastructure will be in place. 

208 The NPPF also confirms that those making decisions on planning should plan positively for 

the provision and use of shared space, community facilities and access to high quality open 

spaces and opportunities for sport and recreation as this makes an important contribution to 

the health and well being of communities
58

.  The Reservoir will provide such a space and 

these additional socio-economic benefits of the Reservoir, that are to be lost if the Proposed 

Development comes forward without amendment, are important and relevant considerations. 

209 The NPPF also places great importance on conserving and enhancing the natural 

environment and the extent to which the Reservoir is able to do this would be a material 

consideration for Canterbury City Council when SEW make an application for planning 

permission for the Reservoir.  With the Proposed Development in place, the level of 

enhancement and mitigation that can be offered is limited as described in further detail in 

Part D (Impacts of the Proposed Development on the Reservoir).  This is one of the many 

factors that, when combined, result in the Reservoir being undeliverable if the Proposed 

Development goes ahead without amendment. 

Part F - Environmental Impact Assessment  

210 The EIA Directive, the EIA Regulations and paragraph 4.2 of EN1, deal specifically with what 

is expected to be delivered by an Applicant during the EIA process.  In summary, the 

Applicant must provide a detailed assessment of the aspects of the environment likely to be 

significantly affected by the Proposed Development and measures envisaged for avoiding or 
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mitigating significant adverse effects.  The EIA Directive and the EIA Regulations specify that 

impacts on water should be addressed. 

211 The ExA will need to closely and carefully scrutinise the extent to which the Applicant's EIA 

process has properly and adequately served its vital purpose of informing the development of 

the Proposed Development, as well as whether the ES itself properly and adequately 

assesses and describes both the significant adverse effects, and the mitigation measures 

proposed to address them. 

212 In order to comply with EN1, the EIA Directive and the EIA Regulations, it is essential that the 

necessary information on likely significant effects was obtained and understood by the 

Applicant in time to inform decisions on the nature and location of the Proposed 

Development.  If it is not, the EIA process will have been inadequate, and it will have failed in 

one of its central objectives. 

213 it is important that impacts are assessed at the earliest opportunity in order to enable the 

Applicant to design around and thus avoid and minimise any significant impacts; something 

which the Applicant has failed to do in this case. 

214 PINS Scoping Opinion (Scoping Opinion) sets out PINS requirements for the Proposed 

Development's ES
59

. 

215 The Scoping Opinion confirms at paragraph 2.42 that  

"The Secretary of State notes the statement in Paragraph 1.1.4 of the Scoping Report that the 

Connection Options Report (COR) published by National Grid in May 2014 considered 

whether it was appropriate to use an underground solution for any parts of the connection.  

This contrasts with Paragraph 2.2.11 which states that the COR considered the potential 

effects of four overhead line alignments and one underground cable alignment within the 

preferred route corridor.  The COR concluded that an overhead route can be sensitively 

designed and carefully routed within the existing landscape and that no part of the route is 

required to be placed underground, however it is not clear why an underground route was not 

considered for all potential alignments (in terms of the likely environmental effects).  This 

information would be helpful to understand the reasons for the choice made, therefore the 

Secretary of State encourages the applicant to include it within the ES.  This is supported by 

NPS EN-5 (see paragraph below)." 

216 The Scoping Opinion goes on to say at paragraph 2.43 that  

"The Secretary of State notes that the Scoping Report highlights the potential for the 

proposed development to result in significant visual impacts.  Paragraph 2.8.4 of NPS EN-5 

explains that ‘wherever the nature or proposed route of an overhead line proposal makes it 

likely that its visual impact will be particularly significant, the applicant should have given 

appropriate consideration to the potential costs and benefits of other feasible means of 
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connection or reinforcement, including underground and sub-sea cables where appropriate.  

The Secretary of State expects the ES to demonstrate consideration of these options 

(particularly as a way to mitigate significant impacts) and to include an explanation of where 

these have not been adopted on grounds of additional cost." 

217 The Applicant has failed to adequately address the concerns noted by PINS within its ES, 

particularly in relation to the lack of justification as to why it believes undergrounding can not 

be achieved in any area of the routes of all the initially considered alignments and specifically 

within the Broad Oak and Reservoir Land area.  Paragraph 2.4.86 of the ES
60

 confirms that 

undergrounding was considered but was not viewed as justified as it would not result in "a 

substantial change to the landscape and views".  For that reason, it was said that the 

associated costs could not be justified.  However, the Applicant has not acknowledged or 

referred to the fact that undergrounding would enable the Reservoir to be developed 

alongside the Proposed Development, addressing the concerns of SEW in addition to 

resulting in a notable reduction in the adverse impact on the landscape and views for the 

residents of Broad Oak.  Taking these factors together it is SEW's opinion that 

undergrounding is clearly justified and should have been viewed as the preferred option by 

the Applicant.  Indeed, the difference in the balance between public interest advantages and 

costs is so clearly in favour of undergrounding in this location that development consent 

should not be granted for an overhead line here.  Undergrounding would enable the need to 

be met in a way that is substantially less harmful to the public interest, and it would be 

proportionate and reasonable to require that to be done. 

218 ES Chapter 6 Landscape and Chapter 7 Visual Effects includes recognition of the sensitivity 

and condition of the Broad Oak Valley and the existence of the Blean Woods SLA but then 

does not reflect these aspects fully in the assessment. 

219 The Applicant also failed to engage with SEW or appreciate the importance of the Reservoir 

and the fact that the Proposed Development and the Reservoir are incompatible when 

preparing its ES and carrying out the EIA process (details of these failings are covered in 

Part C (Route Selection and Key Decisions).  This has resulted in the alternatives considered 

as part of the EIA process and detailed in the ES being inadequate as they fail to address a 

significant adverse impact of the Proposed Development, being the prevention of the 

Reservoir.  Evidence of this is clear even at a high level summary of the alternatives 

considered as set out by the Applicant in the non-technical summary.  The Applicant states 

that the onshore Richborough to Canterbury route was selected over a Richborough to Cleve 

Hill route because the Canterbury route is shorter therefore having less overall effect and 

lower costs
61

.  However, if the Applicant had fully considered all of the relevant impacts along 

the Canterbury route would they have reached this same conclusion?  A longer route which 

crosses over more land but land of less significance in terms of current and proposed uses 

and environmental importance would surely be of less impact than a route which crosses less 
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land but land which would result in greater impacts and losses, such as the loss of the 

Reservoir. 

220 The Applicant confirms that the route was amended to take into account the Reservoir.  

However, due to the failure of the Applicant to appreciate the impacts the Proposed 

Development would have on the Reservoir these changes to the route and the alternatives 

considered are not sufficient to secure the co-existence of the Reservoir and the Proposed 

Development and do not consider undergrounding (details of these failings are also covered 

in Part C (Route Selection and Key Decisions). 

221 Chapter 13 of the ES covers Water Environment and concludes (without any consideration of 

the impact of the loss of the Reservoir) that there would be no significant effects on any 

element of the water environment arising from the Proposed Development.  The ES assumes 

that the Reservoir and the Proposed Development will be able to co-exist (without any proper 

or adequate evidential foundation) and on that basis concludes that the Proposed 

Development will have no adverse effects on the water environment
62

.  The Applicant, in 

response to comments from KCC on the impact on the Reservoir, confirms that a route 

avoiding the reservoir footprint has been developed but does not inform KCC that the 

Proposed Development route would nevertheless result in impacts which will prevent the 

Reservoir from coming forward (see Part D Impacts of the Proposed Development on the 

Reservoir).  The Applicant also comments that as a planning application has not been 

submitted for the Reservoir it has not been considered any further in the ES.  It is SEW's 

position that this is a major oversight on the part of the Applicant for the reasons set out in 

Part B (The Reservoir) and Part E Key Legislation and Planning Policy.  The Applicant should 

have acknowledged the Reservoir as a development which has been approved through the 

WRMP14 and WRMP10 process and it should have been assessed alongside the Proposed 

Development to adequately review cumulative impacts.  The NPPG confirms that "the local 

planning authorities should always have regard to the possible cumulative effects arising from 

any existing or approved development."
63

 PINS Advice Note 9 also confirmed that "In 

assessing cumulative impacts, other major development should be identified through 

consultation with the local planning authorities on the basis of those that are: ...  identified in 

the relevant Development Plan; and identified in other plans and programmes (as 

appropriate) which set the framework for future development consents/approvals, where such 

development is reasonably likely to come forward
64

" including for example WRMPs. 

222 Chapter 15 of the ES covers Socio-economics and recreation and concludes (without any 

consideration of the impact of the loss of the Reservoir) that "all committed development or 

planned developments identified would be able to continue to be developed alongside the 

Proposed Development
65

".  The Jacobs assessments show that is not correct, and the fact 
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the Applicant has not dealt with the risk of the loss of the Reservoir in this chapter 

demonstrates the inadequacy of the ES and its failure to assess a key adverse impact of the 

Proposed Development.  The loss of the Reservoir would significantly impact on water 

resource and socio-economics as the Reservoir (in additional to its primary function of 

securing safe drinking water for North Kent) would provide a local education and 

amenity/open space area for walking, educational visits, nature studies, kite flying, cycling, 

picnics, sports and boating. 

223 Chapter 16 of the ES covers Cumulative Effects.  The Applicant failed to consider the 

Reservoir as a project to be considered as part of this assessment.  The Applicant did not 

therefore take into account the significant negative effect of the loss of the Reservoir
66

, nor 

consider the environmental impact of both the Reservoir and the Proposed Development 

being in operation at the same time, which the Applicant believes is possible, for example bird 

collision risks which have been assessed for other reservoir sites and receptors but not for the 

Reservoir itself, see section 4.2 of the Impact Report (Appendix 12) and Part D Impacts of the 

Proposed Development on the Reservoir and Part E Key Legislation and Planning Policy. 

224 The Applicant has also failed to adequately deal with visual impacts in Chapter 7 of the ES.  

SEW requested the additional photomontages detailed in the memorandum and plan 

attached at Appendix 26 sent to the Applicant on 8 June 2016.  These were requested so that 

all the information required to assess the true impacts of the Proposed Development on the 

village of Broad Oak and the surrounding landscape, including the Reservoir Land, is 

available to the ExA.  This information is necessary as the current photomontages do not 

adequately represent the impact on important landscape and visual receptors: and because 

photomontages showing the three Alternatives would provide a useful comparison for 

consideration. 

The Applicant has refused this request, except in relation to VPA7b (a viewpoint south of 

Blaxland Farm) which it has offered to provide by 14 July 2016.  The Applicant has also 

confirmed that Additional ZTVI Information will be provided to SEW.  However, this 

information had not yet been provided.  SEW believe that all the information requested in the 

correspondence at Appendix 26 is essential for the ExA to have a complete picture of all the 

impacts of the Proposed Development and the viable alternatives available to protect the 

Reservoir.  If the ExA agree that this information would be useful, SEW ask that the ExA 

formally request that the Applicant provide it by Deadline 4. 

225 For the reasons set out above, it is SEW's opinion that the Applicant has failed in its duties to 

complete an adequate EIA process and ES. 

PART G - Alternatives  

226 For the reasons detailed above, the Proposed Development requires amendment and further 

environmental assessment to ensure compliance with relevant law and policy.  Approving the 
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Proposed Development in its current form would not be consistent with the NPS and the 

significant adverse impacts associated with the Proposed Development would outweigh its 

benefits.  In this context it is important to recognise that all of the main benefits flowing from 

the Proposed Development could be delivered by the Alternatives (detailed in this section) 

which do not give rise to the same significant adverse effects on the ability to deliver the 

Reservoir scheme, and which are entirely acceptable in terms of the policies in the NPS, the 

Holford Rules and otherwise. 

227 SEW therefore submits that the Applicant should make an application for the necessary 

changes to the Proposed DCO as a matter of urgency, in order to avoid a recommendation of 

refusal.  To facilitate this, the Applicant could request that the Secretary of State exercises the 

discretion under section 98(4) of the Planning Act 2008 to extend the examination period.  

However, it is hoped that any additional consultation could be carried out during the 

examination period with only a minimal extension required to allow the ExA to review the 

amended documentation
67

. 

228 The changes required, although likely to be viewed as material due to amending the Order 

limits, are relatively minor when the scale of the Proposed Development is taken into account.  

It should also be noted that the landowners impacted by the changes are all landowners 

already engaged in the Proposed Development and are companies or people with whom 

consultation has already taken place.  The proposed changes simply alter the way in which 

the Proposed Development would impact on their (already impacted) land interests.  It should 

also be noted that the Applicant originally proposed wider order limits and it is therefore likely 

that much of the additional land required for the Alternatives would have already been 

surveyed and/or consulted on.  Details of the changes to the proposed route are described 

below and shown on the plans attached at Appendix 28.  It is clear that the development 

being proposed is still the same project which has been subject to the pre-application 

statutory procedures.  Therefore, only relatively limited additional consultation, and the 

updated Proposed DCO documents as set out in section 4 of Advice note 16, would be 

necessary to satisfy the requirement of a fair and reasonable examination which could be 

done with minimal delay to the examination timetable
68

.  See Appendix 27 for a summary 

report on timings and updates required. 

229 If one of the Alternatives is delivered it is SEW's position that the ExA could then be confident 

that the tests set out in Section 104, 122 and 127 of the Planning Act 2008 (set out in detail in 

Part E Key Legislation and Planning Policy) are met.  If both projects are secure, SEW are 
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  It is estimated that a maximum of 13 weeks would be required by the applicant to update the necessary 

documentation and carry out any additional consultation required under the Infrastructure Planning (Environmental 

Impact Assessment) Regulations 2009 and the Infrastructure Planning (Compulsory Acquisition) Regulations 2010.  

See Appendix 27 assuming the ExA would then take a further 8 weeks to consider the updated DCO a maximum 
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68
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confident that the developments coming forward would be in the public interest and that it 

would be able to continue to carry out its statutory function on the Reservoir Land without 

serious detriment. 

230 The Applicant and SEW have narrowed down the feasible alternatives to (A) Overhead Lines 

following a Southern Route (B) Trenched Lines and (C) Lines installed using Horizontal 

Directional Drilling (HDD) techniques.  Further details are set out in Jacobs' Alternatives 

Report (Appendix 11).  The costs of the Alternatives to both SEW and the Applicant are dealt 

with in paragraphs 244 – 248. 

Option A - Overhead Lines following a Southern Route
69

 

231 A southern overhead line alignment as shown on the plans attached at Appendix 29 would, 

without increasing the cost of the Proposed Development, significantly reduce the direct 

impacts on the Reservoir from the interaction with the Proposed Development and provide 

greater scope for SEW to be able to deliver the necessary environmental mitigation and 

enhancement measures, the realignment of the River and the fish pass.  However, not all 

delivery risks will be removed.  The main risk factors that would remain are bird collisions and 

the reduction of the visual and amenity value of the Reservoir, although this impact would be 

less than that of the intended route of the Proposed Development. 

232 It is important for SEW to listen to and respond to the residents of Broad Oak for whom the 

Reservoir is likely to be of the greatest benefit in terms of the potential it has to deliver a key 

amenity area.  However, SEW has a statutory obligation to secure water supply and therefore 

cannot rule out Option A which is a feasible alternative to the Proposed Development, even 

though Option A would result in the overhead lines moving closer to Broad Oak and does not 

eliminate all of the delivery risks for the Reservoir. 

233 Option A would minimise the crossing of the River and construction activity, reduce changes 

of direction in Overhead Lines, reduce proximity to the Reservoir allowing flexibility for 

Reservoir size (within the 32.5mAOD and 36mAOD range) and increase in capacity in the 

future.  It will bring pylon PC9 closer to residents of Broad Oak by approximately 150 metres.  

SEW have, in discussion with the Applicant on the Alternatives, requested that the Applicant 

undertake a Landscape and Visual Impact Assessment (LVIA) to review the impacts of this 

change.  Although, the significance of the change is not possible to confirm without an LVIA 

being undertaken, when compared with the route for which consent is sought by the 

Applicant, the additional visual impact is not anticipated to be significant. 

234 Option A is outside of the proposed order limits by approximately 100m at PC9, where the 

deviation is greatest.  However, for the reasons explained at paragraph 228 above, for the 

Applicant to amend the Proposed DCO to incorporate Option A is a relatively straightforward 
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process and would only cause a short delay to the DCO process of approximately 8 weeks;
70

 

this includes time for providing a supplemental note to the ES supporting the promotion of the 

Alternatives and consulting on it. 

235 Option A is not wholly within land owned by SEW.  However, the majority of the works would 

be within SEW's land and only seven other land owners are impacted by this alternative, all of 

whom are already affected by the Proposed Development.  Four are tenants of SEW.  SEW 

are willing to enter into voluntary licences and grant easements as necessary to allow Option 

A to take place without the need for the Applicant to rely upon compulsory acquisition rights.  

Two of SEW's tenants are holding over and SEW can terminate the leases if required to 

facilitate these works.  In respect of any landowner who is unwilling to agree terms for the 

voluntary grant of rights, SEW submit that the tests in section 122 of the Planning Act would 

readily be satisfied and in order to ensure that (the modified) Proposed Development and the 

Reservoir can both come forward, any necessary rights can be obtained through compulsory 

acquisition.  In any event, works would of course have to be implemented in such a way so as 

to have the least impact possible on third party landowners. 

Option B – Trenched Lines
71

 

236 Option B would involve removing pylons 7 to 11
72

 and placing cables underground in open 

trenches which are backfilled on completion as shown on the plans attached at Appendix 30. 

237 Option B would limit tree planting and habitat creation as only grasses can be planted over 

the cables and access areas.  However, this would be compatible with the mitigation it is 

anticipated that the Reservoir will need to provide.  Option B will reduce the impact on 

construction activities and safety of construction workers to an acceptable level and almost 

eliminates the issues of habitat creation in the diverted River corridor.  Bird collision risk and 

visual impacts of the Proposed Development will also be significantly reduced. 

238 Option B is outside of the proposed order limits by approximately 160m at PC9, where the 

deviation is greatest.  However, for the reasons explained at paragraph 228 above, for the 

Applicant to amend the Proposed DCO to incorporate Option B is a relatively straight forward 

process and would only cause a short delay to the DCO process of approximately 8 weeks;
73

 

this includes time for providing a supplemental note to the ES supporting the promotion of the 

Alternatives and consulting on it. 
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  It is estimated that a maximum of 13 weeks would be required by the applicant to update the necessary 
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239 Option B is not wholly within land owned by SEW.  However, the majority of the works are 

within SEW's land and only seven other land owners are impacted by this alternative, all of 

whom are already affected by the Proposed Development.  Four are tenants of SEW.  

Impacts on landowners are reduced due to the over head lines being undergrounded and 

SEW are willing to enter into voluntary licences and grant easements as necessary to allow 

Option B to take place without the need for the Applicant to rely upon compulsory acquisition 

rights.  Two of SEW's tenants are holding over and SEW can terminate the leases if required 

to facilitate the works.  SEW have also spoken to the landowner who will be most directly 

impacted by the alternative (Mr Bullen).  Mr Bullen has confirmed that he has no objection to 

the works required for Option B and that, in principle, he would be willing to enter into 

voluntary arrangements with the Applicant.  Mr Bullen has also stated that if required he is 

happy to offer the use of a larger area of his land, see Appendix 31.  In respect of any 

landowner who is unwilling to agree terms for the voluntary grant of rights, SEW submits that 

the tests in section 122 of the Planning Act would readily be satisfied and in order to ensure 

that (the modified) Proposed Development and the Reservoir can both come forward, any 

necessary rights can be obtained through compulsory acquisition.  In any event, works would 

of course have to be implemented in such a way, so as to have the least impact possible on 

third party landowners. 

Option C - Horizontal Directional Drilling (HDD)
74

 

240 Option C would involve removing pylons 7 to 11
75

 and placing cables underground within 

ducts drilled to a depth of 10m below ground from pits at either end as shown on the plans 

attached at Appendix 32.  Planting above the cables would be possible meaning there would 

be minimal impact on tree planting and habitat creation.  Option C will also reduce the impact 

on construction activities and safety of construction workers to an acceptable level and almost 

eliminates the issues of habitat creation in the diverted River corridor.  Bird collision risks, and 

visual impacts of the Proposed Development will also be significantly reduced. 

241 Option C is outside of the proposed order limits by approximately 180m at PC9 where 

deviation from the order limits is greatest.  However, for the reasons explained at 

paragraph 228 above, for the Applicant to amend the Proposed DCO to incorporate Option C 

would be a straight forward process and should cause only a short delay to the DCO process 

of approximately 8 weeks.
76

 This includes time for providing a supplemental note to the ES 

supporting the promotion of the Alternatives and consulting on it. 

242 Option C is not wholly within SEW land.  However, the majority of the works are within SEW's 

land and only seven other land owners are impacted by this alternative, all of whom are 
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already affected by the Proposed Development.  Four are tenants of SEW.  Impacts on 

landowners are reduced due to the over head lines being undergrounded and SEW are willing 

to enter into voluntary licences and grant easements as necessary to allow Option C to take 

place without the need for the Applicant to rely upon compulsory acquisition rights.  Two of 

SEW's tenants are holding over and SEW can terminate the leases if required to facilitate 

these works.  SEW have also spoken to the landowner who will be most directly impacted by 

the alternative (Mr Bullen).  Mr Bullen has confirmed that he has no objection to the works 

required for Option B and that, in principle, he would be willing to enter into voluntary 

arrangements with the Applicant.  Mr Bullen has also stated that if required he is happy to 

offer the use of a larger area of his land, see Appendix 31.  In respect of any landowner who 

is unwilling to agree terms for the voluntary acquisition of rights SEW submits that the tests in 

section 122 of the Planning Act would readily be satisfied and in order to ensure that (the 

modified) Proposed Development and the Reservoir can both come forward, any necessary 

rights can be obtained through compulsory acquisition.  In any event, works would of course 

have to be implemented in such a way, so as to have the least impact possible on third party 

landowners. 

SEW preferred option 

243 Each option described above is a substantial improvement on the Proposed Development 

and each makes the delivery of the Reservoir materially more likely.  The only option that can 

overcome all of the adverse impacts of the Proposed Development and be certain not to 

prevent the delivery of the Reservoir, is Option C.  SEW therefore encourage the ExA to 

conclude that in order to make the Proposed Development acceptable, the Applicant would 

need to amend the Proposed Development and DCO to incorporate the Option C Alternative. 

Cost of Mitigation/ Alternatives  

244 Jacobs have concluded that if it were possible for the Reservoir to come forward with the 

Proposed Development (without amendment) in place (which on the available evidence is not 

the case), the estimated additional cost to SEW of providing the Reservoir is between 

£8,400,000 (36m AOD) and £10,500,000 (32.5m AOD) depending on the final size of the 

Reservoir. 

245 This additional cost to the Reservoir is calculated taking into account the following impacts: A 

30 per cent. extension to the construction program when working in the location of the pylons 

and overhead lines.  This extension is due to the need to use smaller excavation plant, the 

double handling of excavated material (from smaller to larger plant) and manual excavation 

close to pylon foundations (PC9 and PC10).  These mitigation measures, along with the use 

of other safe systems of work, such as "goal posts", are required to reduce the likelihood of 

construction plant from striking the overhead lines.  Additional engineering mitigations will 

also be required, such as providing soil reinforcement or retaining structures to allow the side 

slopes of the river and fish pass to be locally steepened in the location of the pylon 

foundations. 
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246 It should be noted that these estimated costs for the mitigation required (if it were possible for 

the Reservoir to come forward) do not include any costs relating to providing alternative 

access to the Proposed Development and would still be likely to result in the Reservoir not 

being delivered due to it becoming unviable.  SEW, as a regulated statutory undertaker, 

cannot commit to providing the Reservoir at any cost.  Therefore, even if it were possible to 

deliver the Reservoir with the Proposed Development in place, if the additional costs required 

to do so meant that the Reservoir was no longer viable, it would not be funded and could not 

come forward, meaning that this preferred water supply infrastructure, which has been 

established as such during the stringent WRMP14 and WRMP10 processes, would be lost.  

Even if the additional costs did not make the Reservoir unviable, it would still be detrimental to 

SEW's customers if the costs of the Reservoir are unnecessarily increased due to the need to 

work around the Proposed Development (assuming that it was possible for the Reservoir to 

be delivered) as ultimately these additional costs would have to be passed down to customers 

through their water bills. 

247 According to Jacobs' Alternatives Reports
77

 the additional cost to the Applicant (against the 

baseline of the Proposed Development) for the Alternatives are as follows: 

(a) Option A Southerly Route £0; 

(b) Option B Trenched Lines £15,710,000; 

(c) Option C HDD Undergrounding £18,440,000.
78

 

248 The Panel will also wish to be cognisant of the overall impact on the public purse of each 

option: 

(a) Option A would result in an additional cost to SEW of £4,270,000 but save 

£10,500,000 of cost that would otherwise have been incurred to mitigate the impacts 

of the Proposed Development on the Reservoir scheme.  However, a significant 

planning risk for the Reservoir would remain.  There would be no additional cost for 

the Applicant. 

(b) Option B would not result in any additional cost for SEW but SEW would not incur 

£10,500,000 of additional cost to mitigate the impacts of the Proposed Development 

on the Reservoir.  The Applicant would incur an additional cost of £15,700,000 

resulting in an overall additional cost of £5,200,000 but with planning and planting 

risks for the Reservoir being reduced and construction risk for the Reservoir being 

eliminated. 
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(c) Option C would not result in any additional cost for SEW but SEW would not incur 

£10,500,000 of additional cost to mitigate the impacts of the Proposed Development 

on the Reservoir.  The Applicant would incur an additional cost of £18,400,000 

resulting in an overall additional cost of £7,900,000 but with planning risks for the 

Reservoir being reduced and construction and planting risk for the Reservoir being 

eliminated. 

249 It should be noted that if the Applicant incurs the costs of pursuing Option B or C, it will not 

incur the costs of providing the Proposed Development in the Broad Oak area as currently 

planned.  If the Applicant adopted Option B or C and incurs the related costs, it will have 

safeguarded the ability of the Reservoir to be delivered. 

250 It should also be noted that if the Applicant incurs the costs of pursuing Option B or C the 

costs will be shared by a much wider customer base.  It is understood that the Applicant 

serves approximately 45 million properties whereas SEW serves just under 1 million 

properties meaning any additional costs incurred by SEW would ultimately be passed down to 

a much smaller customer base, resulting in a much higher cost per customer. 

 PART H – Conclusions 

251 The Applicant has failed to give appropriate consideration to the Reservoir which has caused 

it to fall short of the requirements of the legislation and planning policy set out in Part E (Key 

Legislation & Planning Policy). 

252 Due to the importance of the Reservoir the Applicant should have taken steps as part of the 

process of scheme development and optioneering to ensure that the Reservoir and the 

Proposed Development could both proceed.  The need to do so would have emerged as a 

result of the EIA and pre-application consultation processes, had they been undertaken 

properly and conscientiously as required.  The Applicant has failed to do this.  It has only 

been at a very late stage that the Applicant has made any real effort to understand and 

assess this issue, and this assessment (a) has come too late to be taken into account in the 

decision as to which scheme to submit, and (b) has not been reflected in the submitted ES, 

which fails to reflect the conclusions that have been reached by the Jacobs' reports. 

253 Jacobs independent Stage 1b report indentifies six high risk factors which have been 

discussed in detail in this Written Representation.  The report also indentifies six other 

medium risk factors and concludes that "when considering the reservoir scheme as a whole 

the cumulative effect of these risks could result in a high risk to the deliverability of the 

reservoir scheme
79

".  The Applicant's ES fails to reflect those conclusions, and provides no 

assessment which would support any alternative conclusion.  It is for the Applicant to explain 

why it has failed to provide the Examining Authority, Interested Parties and the public at large 

with an assessment that reflects the best evidence available at the time as to this issue. 

                                                      
79

  See Appendix 10 page 66 of the Stage 1b report 
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254 SEW's view is that, when taken together, these risk factors mean that the Reservoir will not 

be able to proceed if the Proposed Development continues without amendment. 

255 Even if the Reservoir could come forward, despite the Proposed Development, paragraph 246 

above and the Impact Report (Appendix 13) explain that the additional costs that would be 

incurred in delivering the Reservoir with the Proposed Development in place is likely to make 

the Reservoir unviable in any event. 

256 SEW also considers that the Secretary of State, cannot allow the Proposed Development to 

be granted without amendment as the test in section 127 of the Planning Act 2008 cannot be 

satisfied.  The Proposed Development would result in serious detriment to SEW's undertaking 

and SEW does not have any other land available to it which could be used to avoid such 

detriment. 

257 In order to protect the Reservoir one of the Alternatives proposed in this representation 

should be either accepted by the Applicant or insisted upon by the ExA, and the Proposed 

DCO should not be made unless this has happened or the Applicant has demonstrated that 

the Proposed Development as applied for would not prejudice the delivery of the Reservoir in 

the public interest. 

General Interests and Protective Provisions 

Introduction 

258 In addition to SEW's concerns relating specifically to the Reservoir, it must also take steps to 

protect its general land interests and rights in place along the route of the Proposed 

Development required for the carrying out of its statutory function. 

259 The Applicant is requesting Class 1 rights over land in which SEW have general rights in 

place.  These Class 1 rights will allow restrictions on the land and permanent rights being 

granted over such land.  SEW is concerned that any such restrictions and rights may 

specifically or indirectly result in the extinguishment of rights SEW have over such land and 

the removal of apparatus on such land necessary for its statutory functions. 

260 Section 138 of the Planning Act confirms that the extinguishment of such rights, or the 

removal of the relevant apparatus should only be permitted if the Secretary of State is 

satisfied that the extinguishment or removal is necessary for the purpose of carrying out the 

development to which the order relates. 

261 SEW submits that this test must be reflected in the protective provisions within the Proposed 

DCO which are currently insufficient to ensure that SEW will not be prevented from providing 

its statutory functions and to ensure that the Reservoir can come forward. 
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Protective Provisions 

262 The protective provisions included within Part 4 of Schedule 14 to the Proposed DCO are not 

sufficient to protect the interests of SEW. 

263 The protective provisions were suggested without any engagement with SEW or a proper 

understanding of the level of protection required by SEW. 

264 The standard form of protective provisions which SEW would expect to be included within the 

Proposed DCO to protect its interests, including a robust indemnity from the Applicant, are not 

reflected in the Proposed DCO. 

265 The changes that SEW require to the proposed protective provisions are set out in Appendix 

33 to this written representation (SEW Protective Provisions).  The reasons for the required 

amendments are explained below. 

266 The protective provision that form part of the Proposed DCO do not allow for temporary 

alternative apparatus which may be necessary nor do they make provision for circumstances 

in which apparatus does not need to be removed from a particular piece of land but instead 

diverted or otherwise altered within the land. 

267 Rights of the statutory undertaker are not adequately protected in the protective provisions as 

drafted, the requirement for the Applicant to satisfy the tests in section 122 of the Planning 

Act 2008 is not included, the indemnity provisions as currently drafted are inadequate and do 

not cover all appropriate circumstances and maintenance of works carried out is not 

addressed.  The amendments suggested by SEW address these issues. 

Conclusions 

268 SEW strongly objects to the proposed compulsory and permanent acquisition of rights over 

land required for SEW to continue to be able to carry out its statutory functions without 

adequate protective provisions being included in the Proposed DCO. 

269 In addition to the specific concerns raised in relation to the Reservoir, SEW considers that the 

Secretary of State cannot allow the Proposed DCO to be granted without amendment, as the 

test in section 127 of the Planning Act 2008 cannot be satisfied in connection with SEW's 

wider interests.  The Proposed Development would result in serious detriment to SEW's 

statutory function if sufficient protections are not in place and SEW does not have any other 

land available to it which could be used to avoid such detriment. 

270 SEW is in discussions with the Applicant but until such time as SEW is given the protection 

and assurances requested as detailed in this Written Representation (including agreement on 

an Alternative route in relation to the Reservoir Land), SEW's objection to the Proposed DCO 

will not be withdrawn. 

 


